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Notlea: This opinion 1a subject to formal revision bafore publication
In tha Federal Raportar or U.8.App.D.C, Reports. Ueers are
to notify the Clesk of any formal errors In o that corzestions may be
mads before the:bound volvmes go to proas ,
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FOR THE DISTRICT OF COLUMBIA CECUTDistrict aﬁwm Crakt

No.810s0 FILED AR 10 1082

THE CONNECTICUT LIGHT AND PowER_CO '

. v. |
NUCLEAR REGULATORY COMMISSION, RESPONDENT

 CAROLINA f:;Powsa AND LiGHT Comum.*mnzivmon
Pétitlon for Review of an Order of the
; ‘Nuclear Regulatory Comm!ssion

Y

Argued Jenuary 29, 1962
Declded March 16, 1982

James Michael McGarry, I, with whom McNelll
Watking II was on the brief for appellant, and sntered
appearancea:,{{or {ntervenor. I _ :

Sheldon L. Trubatch, Attorney, Nuclear Regulatory
Commission, with whom Anne S, Almy and Afartin Green,
Attorneys, Department of Justice, and StepAen F. Eil-
perin, Sollclior, Nuclsar Regulatory Commlssion, ware on
tho brlef for respondent, Hurvey J SAulman and G. Paul
Bollwerk, III, also entered appesrances for respondent.

3

i .
Pilla of eosts muszt be filed within 14 days afier entry of judgmont. The
court looks with disfaver upon motions to fle bills of cocte out of time.
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XY Bafore: WALD, MIxva and Gmvssume, Circult fudges.

~ Oplnlon for the Court filled by Clreuit Judge Mmiva,

Mrmxva, Clrout Judge: Coancsticut Light and Power n
Company (“Connscticut Light” cz “Company”) chale
lenges a ‘decision by the Nuclear Rogulstory Cemmizaioa
(“NRC” or “Commission”) to adopt a stringent fire pro-
taction program for muclear golantn {n sarvied po-
fore January 1, 1979, 10 C.F R, § 80.48, A AP
R (1980). In the wake of a damaging fire af the Browns
Forry Nuclesr Power Plant, a 1078 Commlission report
recommended improyed fire protaction standards for op-
srating nuclear power plents! Bawed on the Brownrs
Ferry Report, the Commlesion daveloped technica! guide-
lines for evaluating the fire safety of both new and op-
erating nuclear plants® Because of the extensive m
lema involved in redesigning a auclear plant already

RELATED 70 Browws Feasy Fums [1978), Jolnt Apendis
J.A.) 18 (hereinafter Brorwne Forry Report). The
erTy fire was lggvuhd by a candle that a workman wes neing s
to Inspect for alr leaka, The Alre cavsed conslderable damage
to the plant, and rendered the em ¢y oore ¢colant system
for one of plant anita tem y {noperable, Danger to
the publia wos averted because back up systems were )
shut down the unit safely, Nonstheless, the fire ralsed seriowms
eoncerns about the adeguacy of fire prevention practiers snd
firo control measurce at puclear power plants, :
0 AUTILIARY Powea CoNvERSioN ByaTeng BraNch, Nuctean O
ReottaToRY Conieiasion, Baancm Tronnicah Position Y
9.5-1, Appendin A (1976), J.A. 7¢-99 (derelpafier Brench
Tochnlsal Perition 0.541).

and In service, the guldelines for operating plants dife ; J:a‘%‘; '

fered: from those for Ylanta not completed, For several AR e

yoars after the promuigation of the guldelines, Commis- XL -3}‘ $e'y

slon staff pursued the approach of evaluating the safety v "3’ ?Ki

of operating plants by spplying the guldalines cn'a plant R

by plant basis. In a number of cases, the evaluation B DT Y

process resulted in' fira protection programs acceptable | ;._\-ha‘;._"g :‘:;5‘3:
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to both Commission sfa® and the plants {n question. Dis-
agreements persisted, howsver, on some {ssues that were
common to & number of plants. As a result, soms five
years after the Browns Ferry fire the Commlssion de-
cided to embark on: the rule-making challenged. hore.
Notice of Proposed Rule-Bicking, 45 Fed. Reg. 96,082
(May 29, 1980), - \ '

Connecticut Light and Power Company, licansed by the
Commission to operate nuclesr generating plants, objects
to a number of features of the Commission’s adoption of
the fire protection program. First, Connecticut Light
~ contends ‘that the notice of proposed rule-making was
{nadequate because it gave no indication of the technical
basis on which the Commlasion bad relied in formulating
the proposed rules and because the rules as adopted dif-
fered in major respects from ths rules propozed in the
notice. In this conpection, Connecticut Light also eom-
plains that the Commission allowsd enly thirty days for
comment, the statutory minimum for notice and comment
rule-making, § U.8:C. §653(d) (1876), a paried Con-
necticut ‘Light contends was inadequate given the com-
plexity and relatively innovative character of the rules
at fssue here, Becond, Connecticut Light argues that the
Commission failed ‘to offer an adequate technical justi-
fication for the fire protection rules in the form in which
ther were ultimately adopted, Finally, Connecticut Light
claims that the Commlasion falled to ecomply with its own
regulations governing the impesition of new requiremsnts

for nuclear planta already In service®

? Connecticut Light also makes the dlanket contantion that
the NRC should not have employed notice and comment rule-
making at all for the fire protection program, but should have
continued (0 treat the prodblem of fire protection for plants
already In service on & plant by plant basls, Thia contention
does not marit sepdrata treatment. The NRC's suthority to
engnge n notlce and comment rule-making to set safety stand-
arga for nuclear power planta Is cloar, 42 U.8.C. §§ &201(1),
8841(f) (1978); 10 C.F.R. §13.800 to 2.808 (1060). If in-
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Woe affirm the fire protection regulations as adopted by
the Commission. The administrative record containa ade-
quate support for, the Commission’s determination that
adoption of the rules was urgently needed to protect the
public safety, We cannot conceal, however, our concerns
about some of the procedures followed by the Commission
~in the rule-making process by which the program was
adopted. The Commission complied but barely with the -
procedures mandated by the Administrative Procefure
Act for notice and comment rule-making, 5 U.8.C. § 553
(1976). b % ' -

The process of notice and comment rule-making is not
to be an empty chgrade. It is to be & process of reasoned
decision-making.. One particularly important component
of the reasoning process {s the epportunity for interested
partles; to participate in a meaningful way in the dis-
cussion and final {formulation of rules, Ethyl Corp. v,
Environmental Protection Agency, 841 F.2d 1, 48 (D.C.
Cir.) (en banc), cert, denied, 426 U.S. 951 (1976). The
procedures followed by the NRC here cams perilously
close to foreclosing any useful participation whatsoever
during the rule-making process itself,

An equally important component of the process of rea-
goned decision-making ia the agency’s own explanation
for the rules it adopts, While an agency need not justify
the rules it selecta in every detail, it should explain the .
genéral based for the rules chosen. Such explanations help
agsure public confidence in the rule-making process. Dis-
closuire of the agency's rationale is particularly important
in order that a reviewing court may fulfill its: statutory
obligation to detérmine whether the agency's cholcs of

deed the NRC has:presented adequate justification for apply-
inz the fire protection program to ali operating nuclear power
plants, its declslon to employ rule-making cannot be regarded
as an abuse of dlscretion, particularly given the fact that
safaty {zsues common to a number of planta remalned unre-
golved more than five years after the Browns Ferry Fire.
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rules was arbitrary or capriclous, 8 U.8.C. § 708(2) (A)
(1976) ; Ethyl Corp., 541 F.2d at 84, The NRC has not
made our task on review easy. If the Commission had
provided any less;in the way of reasoned explanation for
the fire protection:program selected, we would be com-
pelled to remand thé program to the NRC. ?

L TrmFm' PROTECTION PROGRAX

The NRC proposed and adopted a comprehensive pro-
gram to prevent, detect, control, and extinguish fires in
~ operating nuclear power plants. Although the program

includes a number,of specific requirements debated in the
~ plant evaluations that followed the Browns Ferry fire,
.three specific parts of the program are challenged in this
appeal, They aré the methodology mandated for pro-
tecting duplicate !systems to shut down reactor units
safely in case of'fire, the requirements for the design
of alternative shutdown mechanisms when needed as a
substitute for duplicate systems, snd the method stipu-
lated for protecting the lubrication system for the re-

actor’s coolant pump.

In most cases in a nuclear power plant, it {8 possible
to design duplicdte systems for shutting down rsactor
units In case of an emergency such as a fire. The duplicats
gystem s provided as a back-up, in case the primary
shutdown gystem' should be damaged or destroyed, It is
thus especlally important to ensurs that the duplicate
shutdown system cannot be damaged by whatever emere
gency disables the primary shutdown system. .

In the plant by plant evaluations after the Browns
Ferry fire, andiin the notice of proposed rule-making,
the Commission followed a “postulated hazards” approach
to. the protection of duplleate safe shutdowm capacity.
On this approach, a plani's protection of such redundant
shutdown capacity is tested by reference to a number of
factors, In the fire protection program as proposed, these
factors Included the likely area within which a fire might
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spread, the fire extinguishing system used {n the arss,
the accessibility of the area to fire fighters and equip-
‘ment, the relative fira danger {n the area, the availability
of alternatlve methods for shutting down the reactor unit
safely, and the fire’ retardant capacity of protective de-
vices isuch as fire: retardant coatings. 45 Fed. Reg.
86,087 (1980). Puisuant to theze guidelines, NRC staff
had approved the mathoda used to protect duplicate shut-
down capacity in a'number of nuclear plants in service
before January 1979. The final rule adopted by the
Commission, howevér, abandoned the postulated hasards
approach. In {ts staad, the Commission stipulated three
approved methods for protecting duplicate shutdown ca-
pacity. These arq separation of the redundant sys--
tem by a barrler able to withstand fire for at least threo
hours; separation of the redundant system by a distance
of twgnty feet contalning no Intervening combustible ma-
terial, together with fire detectors and an automatic fire
* guppression system; and enclosurs of the redundant sys-
. tem in a fire barrier able to withatand fire for one hour,

coupled with fire detectors and an automatic fire sup-
pression system. 16 C.F.R. § 50, App. R, II1.G.2.(1880).
These methods give no credit for fire retardant coatings
~ and do not consider the relative fire danger of ths area
in which the ndundant shutdown system ls located.

In soms cases, lt Is also necessary to provide alterna-
tive ahutdown capadty in order to protect the reactor
unit {n case of firé. For exampls, it may be impoasible
to redesign an operating plant in order to protect a
duplicate shutdown system adequately., To protect the
public safety, alterhative shutdown systems must be pre-
tected against damage, just as redundant shutdown sys-
tems must be. The Commlasion proposed a postulated
hazerds approach to the aevaluation of alternative shut.
dewn capacity, under which a plant wss to be required

_to show it could protect at lesat one means for shutting
down the plant from damge for at least seventy-two
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hours followlng a ﬂm Notico ¢f Propossd BM@MM
48 Fed. Reg. 86 089 (May 89. 1980). '

'I‘he final rules adoptad by the Ocmm!u!oa. hmwr.
abandoned ths poetulated hazards approach to the pro-
tactlon of alternative ahutdown eapacity. Instead, the
final rules stipulafed that alternative shutdown eapacity
must be protected by one of the metheds accaptable for
the protection of redundant shutdown eapacity, 10 C.I.R.
850, App. R, II1G.2 (1980). Ia additien, the Commle-
slon continued to'require that one back up method Yor
ensuring eafo shutdown In case of fire ghould be able to
remain oparable for at least caventy-two houra follow-
ing a fire, Id. § 50, App. R, IILL.1. Ono important as-
pect of this roquirement s that the back up methud
should be m!ﬁdntly jsolated from associated clectrical

_ elrcultry to prevént damaged circuits from opnadlng a.

continulng fire into the back up system. Id, § 60, mf
R. IILL7. It moy be especlslly difficult and oxpsnsive

to redesign operating nuclear power planu to meet this
last provision, *

The third aspoct of the fire protection program chale
lenged here concerns the protection of lubricent for the
reactor's coolant system. The lubrlcation ofl in the pe-
actor's coolant gystem must be protocted in order to
proteet the coolant system, and ultimately the reacter

{tself. Becauce the oll s flammabdle, bowever, It poses & |

significant fire hazard. The NRO originally proposed
two acceptable methods for protecting the lubricant: an
oll' collection system, which dralns the pump ludricant
away from the reach of the fire; and an sutomatie fire
suppression systgm, which attempts to put out the fire
befors it can resch the ludricant. Notice of Proposed
Rule-Making, 45;Fed. Reg. 86,090 (Msy 29, 1860), Dur
ing the process of plant by plant evaluation that preceded
the ru!e-maklng, NRC staff had epproved fire suppres-
slon mtcma {or promtlng the lubricant in @ numtnr of

1’
Mo,
g

m '-
'c‘c ﬂl.l“cb
\-"

’ou‘ ] 4I7 ‘l.\ X ‘
. Y i ‘

R A i3 \'.,' ol

&,;. U -’;z-'-.z‘i.%ﬁ« o Jn
) T ': "-‘ = '.-

1

1}
o'f;l'."l‘.‘

L

?A

o-r'-{

.‘3..
LA
I I
"J. . ‘

3 m-ﬁ

\'\.‘

“‘!-'} mr ;\'AM:‘

f"




Y o tee ey s il o AN PR3 I - . T

..i3'.- Toanee | T oy " "l}"‘ -t.. e "ﬁ.' s L "vc-'.
St L : M 0 o

'Y " LN .. 5‘__ . [] d Ky, % "‘, I ot o B prin SIS .8 - lr‘\." . 7“ . f.‘

":’-3:?%:‘,?"::.".:":',"'-."-'. SRRt Tl S Ut I e T PSRRI o b

0.2’“ s [] :-'.'-\;‘." "\l:

; ELHE ]

at ‘l: 'f'-i

£ - Sy

i
'.. vt

=0

' Bl : : i 8 : ‘. o
v v’i"- P PR o : NI '...E
AR plants® The Commisslon, however, econcluded that only AR R
‘.‘:?M‘? 81 ofl eollection system could sufficiantly protect the cool- Ties F 3
Foant ant pump lubricant from fire, The final rule, therefore, 5 b
. atipulates only ons maethod for protecting the lubrication VARKKI2S

ollt an oll collection system. 10 C.F.R. § 80, App. R,
I11.0 (19880), - ,

This rule-making followed an extensiva process of plant
by ‘plant avaluations that had culminated in NRC staf?
approval of entire fire grotecuon programe at many fu-
clear power plaiits and of important portions of such
programs at oth¢rs. Even 8o, 'the original notics of pre-
posed, rule-making contained no indlcation of whether
plants would be .required to alter approved featurss to
comply with the new regulations. The final rule specified
that most of the particular requirements would not be im-

—— " v : :
A . - . L
4" Ik « N
S A s e @iIs T gt > -
3 e . B o e NV 3% QAP =
v e b N . - ndidd - 2
4
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posed: upon plants that had received staff approval of
features before the effective dats of the new rule, 10 v
C.F.R. 150.48(b) (1880). Three particular require- AP
ments, however, were to be applied to all nuclear plants e b ]
operating before January 1, 1979, regardless of whether e M
they had recelved staft apyrovnl of these azpects of thelr S g
fire protection program. Id. These include the portions TorATY
of the fire protection program challenged here: the stand. f N
ards for protacting duplicats and alternative safs shut o etage ]
down capacity ahd the method for protecting the reactor TR
‘eoolant pump Iubéricant.' . : R 1';;7:, ‘
The final rules, howaver, contaln an additlonal, erltical v -.f;}“'nf.}:
eloment of flexibllity, Within thirty days of the rules’ ey
- I ' TAEE
¢ An example {3 the Robinaon 8 unit, owned by Carolina -*-"‘a).ﬁ*f&"i
Power & Light (;ompanr. Carolina Power and Light is an '.""&'x'::‘.ﬁf\.'-.‘. :
{ntarvenor in this lawsuit, Its brief explains in great detall U & k‘-
how the fire protection program as finally adopted by the NRC RO 3N
may require operating plants to make changes beyond those Lo Aty
. already undsrtaken at the direction of NRC staff during the PR Ak
plant by plant o\cgluauon process, . : o ja'.}':; b
-~ 9They also Include an emorzvnc{ lighting requirement not ‘.M.'f:w'-'-\‘l
ehallenged here, 10 C.F.R. § 60.48(b) & App. R, 111.J (1880). rataiy
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effective date, lidensees were sllowed to apply for exemp-
tions from any: aspect of the fire protection program,
including those irequirements applied to plants in spite
of prior staff a proval of protection systems that did not
conform to the new rules. Id. § 50.48(¢) (8). Implemen-
tation of the new rules is tolled pending final Commission
action on the exemptlon request, Id, Exemptions are to
be granted by the Commission upon a showing by the
licensee that the required plant modification “would not
enhance fire protection safety in the facility or that such

safety.”” Id. Apparently a number of such exemption
requests wers filed within the time provided and are now
under consideration by the NRC. Final decisions by the
NRC on the oxemption requests will themselves be sub-
ject to judiclal $eview, 5US.C. ¢ 702 (1976).

Bid Tan {LDEQUACY OF THE NoTICE or Pxorosm
: RULE-MAKING ;

A Diaclamrc of the Technical Basts for the Proposed
Rules. The Admin!strat!ve Procedure Act requires an
agency engaged in informal rule-making to publish a
notica of proposed rule-making in the Federal Register
that includes “either the terms or substancs of the pro-
posed rule or & description of the subjects and fssues
"involved.” & U.B.C. §663(b)(8) (1976). Connecticut
Light's most serious complaint about the notice of pro-
posed rule-meaking here {s that it fafled to indicate or
explain the technical basis on which the Commission had
relied in ulect!ng the proposed rules. :

The purposs. of the comment period is to allow inter-
ested memberg of the public to communicate information,
concerns, andicriticisms to the sgency during the rule-
making process. If the notice of proposed rule-making
falls to provide an accurate plcture of the reasoning that
has led the agency to the proposed rule, interested parties
will not be able to comment meaningfully upon the
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modifications may be detrimental to overall facility
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agency’s proposals. ‘As a'result, the agency may operats
with @ one-sided or mistaken picturs of the {ssues at
stake in a rule-making. In order to allow for useful
criticlsm, it is especially important for the agency to

jdentify and make available technical studies and data s

that it has employed in reaching the decisions to propose T RAT

particular rules. To allow an ageney to play hunt the 3 EY,

peanut with technical information, hiding or disgulsing "§".f' e N

the information that it employs, is to condone a practica FeFre: e G

in which the agency treats what should be & genuine R 2l

interchange as mere bureaucratic sport. An agency com- Rggtte -,.1-?1:;‘.’? g

mits serious procedural’ error when it fails to revesl Ay VAT

portions of the technical basis for a proposed rule in time - '_g;;ﬁ'.;‘;';_k:&-‘ I

to allow for meaningful commentary.® : - 1‘.’» E re
The notice proposing the fire protection program made A

P i

3
little reference to techniral material. It referred only to t f e
the Browns Ferry Report and to the guidelines laid down oL RN
in Branch Techm'c?.l Potition 9.5-1 and employed in the R
¢ Sierra Club v. Costle,1657 F.2d 298, 897 n.484 (D.C, Cir. r
1981) ;: National Crushed Stone Association v. EPA, €01 F.2d -
111, 117 (4th Cir. 1979), reversed on other grounds, 449 U.S.

64 (1980) ; United States v. Nove Scotia Food Products Corp., oS i
568 F.2d 240 (2d Cir. 1977) ; Home Boz Office, Ine. v. FCC, R

67 F.2d ©, 55 (D.C. Cir.), cert, denied, 484 U.S. 829 (1977); AR S WA
Portland Cement Associalion v, Ruckelshaus, 486 F.2d 875, SLant el mEr s
892 (D.C. Cir. 1978), cerl. denied, 417 U.8. 921 (1874). See CrEe 2y - ,ﬂ“
elso Aqua Slide ‘N’ Dive.Corp. v. Consumer Product Scfety FERT e e [0 00
Commission, 569 F:24 831, 838 (5th Cir. 1978) (failurs to ' RIS LR .
gubject technical material to adversarial eomment affects S

weight that may be accorded the material by reviewing court).
Cf. FCC v. WNCN Listéners Guild, 450 U.S, 582, 591 n.22
(1981) (failure to disclode a staff study on the effectiveness
of market allocation mechanisms in accommodating diversity
“even if & procedural lapse, [not] .. . a sufficient ground for
reopening:the proceeding before the Commission.”) Because
we find that the Commission did provide minimally sufficient
indication of the technical materials upon which it relied here,
we need not reach ﬂ}e' {ssue of whether a given set of omissions
is 8 procedural lapse serfous enough to warrant a remand to
the agency. ‘
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lant by plant sa?ety evaloations. 45 Fed. Reg. 86,082
(May 29, 1980). Otherwise, the Commisasion asserted
that “[t] he positiqn of the staff and the licensees regard-

ing ithe provlslone of this rule is documented and well
known.” Id.

Connecticut nght eontenda to the contrary . ‘that the
Commission's poaitlon was not well-known at all. Some
technical papers’ relied upon by the Commission,,Con

necticut nght asserts, were either not public or wert not.

fdentified as relevant by the Commission until long after
the comment period had closed.” Utilities wishing to com-
ment on these technical studies, the Company argues,
would ‘thus have elther been unable to review some rele-
vant documents, jor would have faced the situation of
having to guess “thch of a myriad of entries in the
Commission’s public documents room has played an im-

portant role in the development of the fire protection
program. ? l

The Commissléne belief that its position was well-
knowr was not emtirely unreasonable. It was based in the

'Connectlcut Llyght's position here s fueled by the NRC

~ {tself.  In an opinjon denying a motion by several nuclear

power plant. llcensees for a stay of the portions of the fire
protection program challenged here, the NRC justified the
fire protection program by reference to a range of technical
material and staff documents, Memorandum and Order No.

CLI-81-11 (NRC Juns 12, 1880). At oral argument, NRC'

counsel specifically repmented to the court that the experience
accumulated during the plant by plant evaluations, together
with the Sandia test results listed in note 8 fnfra, were the
most important bases of the rule as proposed. Both final
safety reports e.nd' the communications that took plaee during
thelr development are in the NRC public documents room.
So.ars the relevant Sandia reports. In this opinion, therefore,
we consider only whether the accumulated experfence of the

‘safety evaluationg of individual plants, the Sandia reports,

the Browns Ferry Report, Branch Technical Position No.
9.5-1, and the cornments submitted to the Commission during
the comment period, provide adequate justification for the
nﬂmuﬁna.l]ya optedbythe Commission. :
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ﬁrst instance on t.ha wide elrculation of the Browns Forry i
Report and Brdnch Technical Position 9.5-1. Indeed, e
Connecticut: Light does not contest the availability or Y PN 0%
importance jof these documents in this appeal. The Com- !;'_» Ny 25
missfon also contends that it relied heavily on.the safety AN
evaluations that had been prepared by NRC staff dur- ' o I
ing the plant by plant evaluation process. These safety ?‘
reports were on .file in the NRC public. documents room AU
during the comment perfod. Of course, it would be unfair Tredder,
to charge one utility with knowledge of the. detalls of MEG
what. went on diring a safety review of another utility’s ol
nuclear power plants. The NRC, however, did not assume AN Al
that the utility; companies had or should have shared ety
information developed in individualized safety reviews. S BE
Instead, it relied on the utilities’ common knowledge of it L.
problems that had recurfed in plant after plant and of ¢ 3
reports that hac‘l been publicly filed. There was in fact A
a ‘common store of experience on which the NRC drew, R
that had been developed and accumulated in’ !nteractlon | 0
with the utilities during the ﬂve-year period that fol- [ Sty
lowed the Browns Ferry fire. | SRR T
Finally, the ‘Commission did rely on some technical e W
studies that wers not mentioned in the notice of pro- R
posed rule-making.. Two sets of studles made by Sandia L-‘._': R
Laboratories, both important to the development of the ey
proposals for protecting duplicate and alternative shut- F O3, by iy’
down capacity, ‘are paramount examples of this.® These h S5 o o
studies concerﬁing the effectiveness of separation dis- . "v"‘g 2
tances in' ‘'prevénting fire from spreading from one set ”ﬁgs“ ;*"'j
; kel
" #Sandia’ Laboratorles, A Preliminary Report o Fire Pro- WA
tection Rescarch Program (July 6, 1977 Test), No. SAND 77- o, I¥ ‘iﬁwf'ﬁ
1424 (October, 1977), J.A. 128; Sandia Laboratories, 4 Pre- {3.‘ ,_'.1}&):
liminary Reporé on Fire Protection Rescarch Program—Fire A \#Ef-__‘-ff_q
Retardant Coatings Tests (December 7, 1977-January 81, B Ry
1978), No, SAND 78-0518 (March 1978), J.A. 287; Sandla Aran” %
Laboratories, A Preliminary Report on Fire Protection Ree b @ ~)’»‘.,?‘uj3'
gearch Program Fire Barriers and Firg Retardant Coatings ',;.",-g-&.-,-.;-.iﬂ-'
Teat: No. NUREG~CR-0381 (Sept. 1978). J.A, 849, b eV
, .. s
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of eables to another and the uzefulness of fire retardant
coatings, however, had alrsady besn subject to wide-
spread publle comment, The separation distancs studies
were part of the basls of a petition by the Unlon of
Concerned Sclontista (UC8) to require the NRO to.alter
its fire protection standards? They were subject to publie
comment during the review of the UCS petition and &
public memorandum by the NRO stafl responded ops-
cifically to eriticlsma‘of the separations tests submitted
during that revisw.' :The fire retardant coatings studies;
also publie, formed part of the basls for a petition for
reconsideration by the UCS, S

Durlng the comment J«rtod. the utflitles repestedly

asked the NRC to identify the technleal studles upon
which the’ Zropqud‘ruloi wers based. The NRC was un-
helpful and the comments submitted are noticeadly gen-
eral’? Certalnly, it would have been better practice for
the NRC to have {dentified these technical materials
ngeemeally in the notice of proposed rule-msking, Nones
theless;, this rule-miking process took place agalnst a
background of five years during which the Commiseion
exploréd safety proposals In a publie forum and e

the Important technleal studles to adversarial comment.!®

% Bee J.A. 108, 208.:

1 NRC Staff Report on Undon of Coneerned Solentlsts’ Poti-
blon for Emergency end Remedial Aetlon (December 15,
1977), J.A. 800, f | |

i §¢6, ‘0.9, Comments of Northeast Utilitles, J.A, 888;
Comments of Edlson Electris Inatitute, J.A, 303; Commants
of Baltimore Qas & Electrie Company, J.A. 001,

18 At oral argument, counse! for the Commisalon conceded
that It would have been reascasble for the Commission to
include references to technical data In the notica of propoad
rule-making. He coniended only that tha Commission’s tallure
to do 8o here should ot be fata) to this rule-making because
of the extenalve baekg‘rvund of intsraction betwesn licensces

_ of nuclear plants and:the Commission (n the five years betwesn
m grom Farry fire and the notice of proposed rule-making
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Given' this ;,;ﬁeon‘taxt. we conclude that the technlcal back-

ground of the' rules was sufficlently identifled to allow .

for meanirgful comment during the rule-making process.

B. Differences Between the Fire Protection Program
as Proposed and as Adopted. Connecticut Light's second
major challenge to the NRC procedures here {s that the
Commission adopted final rules that differed significantly
from the rules announced in the notice of proposed:rule-
making. Connecticut Light eontends that because of the
differences; the NRC should have renoticed the changed
rules;and set & new commaent peried. Connecticut Light
regards three particular changes as cruclal: the change
from the postulated hazards approach to a list of three
acceptable.methods for protecting duplicats and alterna-
tive shutdown capacity, the declslon to give no credit
for fire retardant coatings, and. the determination that
a collection system is the only acceptable means for pro-
tecting the coolant pump ludrication oll. We find that the
rules as adopted were sufficiently similar to the rules as
proposed that renoticing was not required. An important

factor In our declslon, howsver, Is that with ths exemp-

tion provision the practical impact of the final rules is

- very simllar to what it would have been If the proposed
. rules had gone into effect.

An ag@ilcy adopﬂng final m‘!ea'thae differ from its

j proposed Fules fa required to renotlce when the changes:
. are 80 major that the original notica did not adequately
frame the subjects for dlscussion. The purpose of the

new notice s to allow interested parties a falr oppor-

" tunity to:comment upon the final rules in thelr altered

form. Tha agency need not renotice changes that follow
logleally from or that reasonably develop the rules it

. proposed ‘originally, Otherwise, the comment period

would be a perpetual exerclse rather than a genuine
{nterchange resulting in improved rules. Weyerhasuser
Co. w. Costle, 680 F.2d4 1011, 1031 (D.C. Cir. 1978);




e Tessa SR Y \-‘:‘—_ for .,;
et .'_.,n Jw"p‘. tr .'..- *s')!’q,,_ érﬁ%&‘ﬁ# W s , ’-' i '::':
JESESR SIS e N

A, 4.,.1.'\. .,..,.. IR

18

Ethyl Corp. v. E'rwtrmmental Protcction Age'ncy, 541
F.2d 1, 48 (D. C. Cir.) (en bcmc), cert. denied, 426 U, S.
951 (1976).% 3

Here, the ﬁnal rules were a “logleal outgrowth” of the
rules as proposed. Weyerfiaeuser Co, v. Costle, 590 F.2d
at 1081. The NRC had proposed two methodn for pro-
tecting coolant pump lubrication oil; the final rule man-
dated one of these methods, & collection gystem, because

44 3 3

of concern about the ﬂammabllity of the lubrication oil:, g

The NRC had proposed & method for protecting alternate g B8

and duplicate shutdown! capacity that included considera- ] A

tion of the effects of fire retardant coatings; the final | e

rule ignored the coatings.because of coricern about their 3%
reliability. With respect to both of these changes, the R
notice of proposed rule-maldng clearly revealed both the . i
precise “subject matter”: and the “issues” fnvolved as NG
required by the APA, 5§ U.S.C. § 6563(b) (3) (1976). The T
final rules were simply more stringent versions of the Fancie Ry, e
proposed rules. o ‘; r \

13 The authoritm cited by Connecﬁcut Light in support of
its argument that new notice was required in this case all in-
volved major failures to indlcate the nature or scope of the
final rule adopted. In Kollétt v, Harﬂs, 619 F.2d 184 (1st Cir,
1980), the notice announced the general subject of income and
~ exclusions from income of persons eligible for Supplemental
. Security Income benefits, but not the particular toplc of the
challenged rule, the lmplementadon of the statutory provision
concerning the attribution;of parental income to children, 42 ' :
U.S.C. §1882¢(f) (2) (1976). In American Standards, Inec. ‘
v, United States, 602 F.2d.256 (Ct. Cl. 1979), the court held ‘
that a proposal to eompute & deduction for certain trade cor-
porations by the consolidation of taxable incomes did not
adequately warn the public that the Treasury intended to in-
clude the case in which a corporation had a net 1oss. American
Iron & Steel Institute v. Environmental Protection Agency,
568 F.2d 284 (8d Cir, 1977), involved a notice of proposed
rule-making that completely failed to indicate that the regu-
lations proposed would apply to a subcategory of the steel
!ndustry. the specialty steel segment. :
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change - !n qw‘theds of ng duplicats shutdown
capacity from: the postulated haiards epprosch to the
stip ulauon of the thres accaptable ulmtim. Connes-
ﬁcut Light contends that it a1d not bave o falr oppor
tunity to comment on the latter approach, because the
gpproach: was. entirely novel. The NRC roplies that it
adopted the stipulated alternatives approach because of
eriticism’ about the complexity of the postulatsd barzards
approach* It also points out that with the exsmption
procedure thestipulated alternatives approach st a
major shift in NRC policy.

20

gylet
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45 Fed. :Reg. 76,603 (Nov. 19, 1980) Tbe practical
- effect of the exemption procedure i3 thus to give utilities
Y fourth d&mauw' if the company can prove that

2w b
it

),Q»_o H

. WA nnmber of power companies commented anfavorsdbly
" gpon the “excessive detail” of the proposed pastulated hazards
; approsch. Sss Comments ¢f Northeast Utilides, J.A. B39;

Comments of Yankee Power Company, J.A. 558-59; Ccm-
ments of Ed.son Electric Institute, J.A. 676; Cmnmcnts of
Consumers' Power Company, J.A. 587 Commeat.s of Floﬂda
Power & nght Company J.A. 690.
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7R In cxpwn!r?g the Intsrplay between eba adoption of the ASAES, §
{teiwe. stipulated altérnatives approach and the exemption pro- - bﬁ A 8¢
= cedure, the Commission stated: ';t‘,’ .
;.,:,i‘ ; Requlremenu thet account for all of the By "‘;‘-”

iy i meters that are important to firs protection a con- 4 ¥ ¢
%“"‘ } sistent with safety requirements for all plant-unique i ST
A - conﬂguntions have not yet been developed. In light - " wALy ﬁ
SR of the experience gained In fire protection gvaluations S v
el over the Fa.st four years, the Commission bclim , X
b o that the lcensees should reexamine thoss tga VP Gtk C
Gy approved configurations of firs protection that do not L SHOE A
il meet the requiremenis as specified Ia Section IILG. "}’2;. ey f
Wi to Appendix R. Based on reexamination the Y- PR A e
ST censes must either mest the requirements of Bection Y,
ool IIL.G. of Appendix R or apply for an cxamption that o L0

5 ' justifies alternatives by a j‘g-n : .,
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ano&ummodwmmwenasmofﬂmthmw
lated by the' NRC, {a light of the {dentified Bro h&mrdn at
its plant, it may continua to employ that methed. The
NRC at oral grgument characterised the final ruls es
adopted with the ecxemption provision a3 “functiomally
o o « the 8amo™:as the postulated bazards approach. As
coungel for the: NRC explained at oral argument ia re-
sponse to a questton about whether the differenco betwesn -
:Jhepmpmdand final rules wasmmlyom of pomen-
ature: ' .

As I workn out pmctlcaﬂy. ym, [the dlﬂemm is
.ong of nomenclature) because we now have in bouss
: ‘thesa at Jeast forty-four. exemption Tuu for just
. the one redundant separation part of the rule and
~the stafl will be doing the same kind of review of
‘analyses and the utilities will be doing the samo kind
of amlydc that they would have done nnder the pro-
| posed rule, |
Counsel furtheér axplained that the poctulsted hazards
approach p!aced the burden on the utility to show how
fts protection program could meet likely fire hazards, and
the cxempt!on procedure similarly placed the burden on
the utility to 'show that safety would net be enhanced
b’l {nstalling ome et the slternaum sﬁpulswd in the
Feis, L §.

* Cartalnly, & ru!o that eonunuu to ancw a8 proposed
spproach 3s'an slternative to other. st.!yuhud methods
may be regarded as the logical successor to the pro-

posed approach. On this besls, we conclude that the NBG
was not obligated to renotica the fire protection program
when it shifted from reliance on the postulated hazards
approach to the stipulated alternatives approach {a eon-
j.mct{ca 'with the exemption nrocedm

C. The TMrty—Day Comment Perlod. Connecticut
Light's fina) ‘bbjection to the noties and comment pro-
cedures followed by the NRC is that the NRC allowed

but & thlrt;rgday comment per!od, without extension.
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Notica ol Propoud Rulo-ﬁlak{ng. 45 Fed Reg $6,082
(May 29, 1980). This is the statutory minlmum, 5
US.C. § 668(d) (1976). The NRC justified thus Umiting
the ecomment periud because of the extensive: background
of publie cpmnient and open mestings that preceded the
rule-making 1cerning the fire protection program. Con-
nectlcut Light, however, obfects that the provision re-
quiring the separation of assoclated circuits in particular
was a novel proposal and that members of the industry
therefors should have besn granted a longer eomment
period.

We cannot say, that. the NRC’s- choioe o& 8 comment
perlod was umgeasonable. Neither statute nor regulation
mandates thae the agency do more. While the technical
complexity of x.the regulations i{s such that 2 somewhat
longer comment period might have been helpful, the NRC
had been exploring without complete success the prob-
lem of fire protection at nuclear plants with members
of the Industry for over five years. We shall not gainssy
the Commlssion's conclusion that “it {3 timely and neces-
8ary . . ; to'siate what the minimum fire protection re-
quirements wil! be in each of these contested sreas of
concern.” 45. Fed. Reg. 86,088 (May 29, 1980).

" IL. m NPC'S JUSTIFICATION FOR THE FINAL Bm.as

Under the Administrative Procedure Act, an agency
adopting rules by notice and comment rule-making must

provide “a concise general statement of [the rules'] basis

and purpose” § U.8.C. §658(c) (1976) This state-
ment need not be comprehensive, but it must indicate
sufficlently the agency’s reasons for the rules selected,
g0 that the mv'lewing court i3 not faced with the task
of “rummaglng" through the record to elicit a rationale
on its own, United States ez rsl Checkman v. Laird,
469 F.2d 778,788 (2d Cir. 1972) (Leventhal, J.) ; See also
American Pubhc Transit Association v. Lewds, 655 F.2d
1272, 1278 (D. c. Cir..1981); Harborhu Corp v. ICC, -

.
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618 F.2d 10’88 mss 'n9 (D.C. Cir. 1979). In this case,
the' Cormnlsslon has come clm indeed to requiring this
court to search’ dusty attic corners of the record to bring

to light an adequats rat!ona!e for the Comnﬂasion s action.

We are asked here to consider three aspecta of the
final rule: 'the methods stipulated for protecting duplicate
and alternate shutdown capacity, the refusal to consider
fire retardant coatings as protective devices, and the de-
cisfon. to allow only 8 collection system to protect the re- .,
actor :coolant pumnp lubrication ofl. As justification for
stipulating the three methods of protecting shutdown ca-
pacity, 10 :C.F.R. §50, App. R, IILG.2 (1980), the
Commission referred to the extreme importance of en-
suring safe shuqiown capacity in case of fire; It found
the postu]ated hazards approach insufﬂciently protective
because “ft; {s. not possible to predict the specific condi-
tions under which fires may occur and propagate.” In-
stead, the Commlssion decided to proceed on a known
basis, the desig'n features of the three protective mathods
selected. 45 Fed. Reg. 76,606 (Nov. 19, 1980). Finally,
the Commission noted that comments had suggested the
need to simplify the rule and that adoption of the three
methods would certainly provide “clariﬂcat!on” of what
was acceptable, Id.

. The Commissfon » assertions about the protective ce-
. pacities of the adpulated methods wers not supported by
specific reference to technical materials. Such technical
guidance would have simplified this court's task on re-
view considerably. ‘Nonetheless, it {s fairly clear that the
Commisslon inknded to refer generally to the tests of fire
propagation among .cable systems conducted by Sandia
Laboratories?  Thess tests are far from conclusive proof
that the three ‘methods stipulated are the only methods
capable of protecting safe shutdown capacity. They do,
however, provide some record support fo- t.hﬂ effectiveness
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of the methoda chmn. In Ught of the faa that tho ex-,
emption procedure Will allow power plants to show tha
altcmmve measures provide equl 11 mm protecs
tion, we find that the record provides suficlont support
for that aspect of tho fire protectica program epplylng to
shutdm capadty\

The Comm!u!om refugal to Include fire rotardant
coatings as devices for protecting eable systems was based
on “some separate offects tests.” 4§ Fod, Reg. 76,608
(Nov, 19, 1980).: These appear to have been the Bandla
testa; of fire tetardant coatinge.’* Onco ageln, the toch-
n!cal materfal {s {nsufiicient to support. the concluaion
that a protective system including fire retardant coatings
could never be as .effective sa the three methods allowed
by the Commission for the protaction of safe shutdown
capaclty in App. R, II1.G.A\ The Bandla tests conclude
that retardant cotings offer varying amounta of cable
grotpctlon. - Moreover, it {3 by no means clear that the

anﬂlzltem cval\fated sll of the coatings that are mow
available, ' 5

The exempt!on procedure, howaver, !ndlcatea that ths
Commlssion did not intend to limit protective measures
to the three mothods stipulated in the rule, 10 O.F.R,
§ 60, App. R, 1I1.G.8 (1980). If the utllity ean show
that some comblination of protsctive measures JM“‘
promtlon equivalént to that afforded by one of
missfon's threo ctipulated methods, it will be entitled to .
an extmpuen. regardless of whether the comblnatica of
measures lnclndea fire retardant ccatings. The state-

_ mant that "bmd on present !n!ormﬂon, tho Oommlwon :

] Bandle Laboneorlea. A Praliminary Report on Fire Pre-
fection’ Resedreh Progmm—rm Relardant Coatings Tuste

Décember 7, !9?"4-neary 81, 1978), No, BAND 782-0618

March 1978), §.A. 887 ] Bandla Labora&ori@a. A Preliminary

aport on ra Promc on Reeareh Progrem Fire Barriers
and Fire Retardant Coetings Teste, Ne NUREO-CR-O&B! '
(Bept. 1970), J.A. 849. :
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does not expact to be able %0 apprwe exemptions for fire-
getardant coatings used 23 fire barriers” 48 Fod. Reg.
76,609 (Nov.' 19, 1980), must tharefors be regarded as
mere miuhievvua dictum, Whatever the Commission's
prosent axpoctauons. it must remaln open to powsr com-
panles to show In Individual exemption applications that
firo ratardant coatings in, eonjunction with other pro-
mgvo means can prov(da adequata levals of ﬁn pro-
faction. Do %

Finally, the Comm!adon? auawod only ona mcthod for
protecting coolant pum lubﬂation oll, a collection sye-
tem, 10 C.F.R. § 60,/ App, R, II1.0 (1980). This limi.
tation was justified: erauc«u of the posalbility that' uncol-
lected ofl might come In céntact with hot surfaces, ignit-
ing a dangerous and Inaccessibla fire. 45 Fed, Reg.
76,708 (Nov, 19, 1980).) Another Inadoquacy of the
dtmaatlvo initially. proposed by the Comm!lasion, a water
system for putting out fires.in the lubrieant, was that
such a supprassion system, m!ght not withatand an earth-
quake, a possible cause of @ power plant fire. Id. at 76,609,

~ But the Commission’s rationale doss not. mndate the
concluzion that & suppression mwm could never be as
sMective &5 & collsction systam; it doas not, for example,
take into account differences in selsmic danger for differs
ent nuclear plants, Once!agaln, howaver, the sxemption
procedurs {s cruclal. Companies such as the intervenor
Carolina Power and Light, which had installed & sup-
_presslon system with spproval of the Commlsslon staff,
will have an opportunity ito show that thelr aystem I as .
“protectiva of the publie samy as the system chosen by
the Commisslon, * (=

Iv. Tm Coumwon'e BACKFIT REQULATIONS

An agancy ls bound by {ts own reguiationa and coms..
mite procedural errow If It falls to abide by them, Pan-
handle Fastern Pipe Lire Co. v, FERC 818 F.24 1120,
1185 & n.84 (D.C. Cir, 1879), cort, dm(cd 449 U.8. 889
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(1980) 'I'he NRC has adopted a spedﬁc reg-ulation gov-
erning the imposition of structural changes upon nuclear
plants for which construction permits have been issued,
10 C.F.R. §.50.109 (1980). Connecticut Light contends
‘that the NEC falled to honor its regulation governing
backﬁtting in promulgating the fira protection program.

' 'We disagree. The NRC's regulations allow backfitting
only if the Commisaion “fnds that such sction will pro-
vide substantia), additional protection which iz required
for the public health and safety or the common defense

and eecurit " :Id, §650.109(a). The regulation furthér

;’ provides. “Nothing in this section shall be deemed to re-
"~ Heve a holder of ‘& construction permit or a licenss from
compliance with the rules, regulations, or orders of the
Commiss!on:" Id. §50.109(b). The NRC interprets the
complete regu!ation to require the additional public safety
.finding’whén backﬁttlng is pot imposed on power plants
through the rule-making process, For example, NRC
staff reviews sometimes require backfitting; at oral argu-
ment, counsel for the NRC {ndicated that § 50.109(a)
was dea{g-ned to protect power plants from precipitous
staff recommendations. This interpretation of the regula-
tions is sensible. During the rule-making process, the
‘NRC s forced to justify the need for regulations involv-

ing backfifting by virtue of the rule-making itself, A

further finding on the impact of the reguiations on the
public ‘safety would be:oticse. We therefore adhere to
.the NRC’s construction of ite backﬁt regulations and re-
‘fect Connetticut Light's contention that the NRC failed
‘to honor the regulations, See Belco Petroleum Corp. v.
FERC. 589 F.2d 680, 685 (D.C. Cir. 1978) (“When con-
- gtruction ef an agency regulation is in lssue, courts owe
' . great deference -to the interpretation adopted by the
‘agency and will uphold that interpretation {f it {z rea-
sonable and com(stent wit.h the regulat.lon.")
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X V. Coxmox

Our dedsion t@ npho!d the NRC's adoption of the fire
protection program is reluctant. At almost every step of
the way, the NRC's procedures were lezs than éxemplary.
The notics of proposed rule-making wasg cursory and gave
the industry, the minimum scceptable opportunity to re-
spond. The agency’s statement of the basis for the pro-
gram in its final form provided limited technical guid-,
ance indeed., Surely, the NRC i3 entitled to use its dis-*
cretion to err on the side of protecting the public safety
when it rezulat,el nuclear power plants. If the NRC
treats the safeguards of the administrative process in
too cavalier a fgshion, however, it may be impossible for
the reviewing court to discern that its action has indesd
furthered the public safety.

Nonetheless, this i3 a case in which ﬂ:e rule ag tem-
pered by the exempt!on procedure must be upheld. The
fire protection ‘program with the exemption procedure
ifs not a radical departurs from the program as it was
developed after the Browns Ferry fire and as it was
originally proposed With the exemption procedure, power
plants will be able to show that alternstive fire protec-
tion systems protect the public safety at the same high
level 22 the system chosen by the Commission. Their
failure to maké such showings will only be further proof
that the Commission was indeed coirect that the public
safety urgently required a stringent fire protection pro-
‘gram for nuclear power plants.
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