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Co 8pan) ("Connecticut J wgh•t" t m'
loops a 44deion by, the Nuclear Regulatory Cauupladon
("NRC" or "Commisioh") to adopt a abizzadir o-
t.Ion propanln for,, nuclear power.' IntJo In o
on January 1, 1979., 10 C,, I U8A ., "
R (1980), AahAuInathe wls i of aothe grndop
Ferry, Nuclear Powr Pink, a 1970 Comumiion, report
recomnmended Jurmpovd fire protection etandarda for op.
atating nuclear p"wr plants,'1 Daue an the Drew
Fron R90"or, the (~ommtalon dtvel*9d technic.! gut&e
lioes for evaluatingý the fire safety of both new landop
erating nuclear pahlt&l Because of the exienslle p1o=
lent I, nVolved In ridesignin a nuclear plant already built
and In seMrvce, the uldelinue for operatinglapnta dif-
f tiredfrom those for plant not completed. For
pyears. after the proinulptlon of the guidellnes, Conmle-
s1on staff pursued the approach of evaluating the sfet
iof oprating plants by applying the guidelines on a plant
tt.plant hils In. number aedt t c the eolantslouprocess resultedIn h'rAn protcton pi~rogmatil aptabla
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to both Commission staff and the plants In question. Die-
agreements perststed,!howevor, on some Issues that vue
common to a number of plants. A a result, so• five
years after the Brovpna Ferry Are the Commission do-
cided to embark on, the rule-making challenged han.
Notice of Proposed Rule-Malug, 45 Fed. Pq. 36,082
(may g9, 1980).

Connecticut Light and Power Company, licensed by the
Commission to operate nuclear generating plants, obJ cta
to a number of features of the Commission's adoptiona o
the fire protection program. First, Connecticut Light
contends that the notico of proposed rule-making was
Inadequate because It gave no Indication of the technical
basils on which tAhe Commission had relled In formulating
the pr opoed rules and because the rules as adopted dif.
fered in major respects from the rules propoted. in the
notlcei In this conpectlon, Connecticut Light also ea. 1
plains that the Commisslon allowed only thirty days for
comment, the statutary minimum for notice and cmment
rule-making, 5 UA;C. 1558(d) (1976), a period Con-
necticut Light cont.nds was Inadequate gien the
plexity and relatively innovative character of the rules,.
at laue here. Second, Connecticut Light argues that the
Commission failed to offer an adequate techn'ial Juti'e
fication for the firpreotectlon rules In the form in which
tho,* were ultimately adopted. Finally, Connecticut Light
Plaims that the Commiulon failed to comply with Its own
isgulations governing the Imposition of new requl ta
for nuclear plants qlready In vervice" %'N

'Connecticut Light Wo makes the blanket contntion that
the NRC should not have unployed notice and comment rule-
manking at all for the fire protection progim, but should havecontinued to treat the problem of fre protecton for plesta
airtady In service on a plant by plant basis, This contention
does not Oerit qpirate treatment Th. Ile RC suthority toonSJS In notice and comment rule-makincr to set safety stand

lip, &NStod or nuc lear •pq Ita Is clear. 42t U.8.. I 1101 (1(),

841 (f) (1976) ; 10 .. R. 11.00 to 1.608 (19080). Itn-er41 (forncer cmunrl~algW o
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We afIrm the fire protection regulations as adopied by
the Commission. The administrative record contains ade-
quate support for., the Commission's determination that
adoption of the rules was urgently needed to protect the
public safety. We cannot conceal, however, our concerns
about some of the procedures followed by the Commission
in the rule-making process by which the progriam was
adopted. The Commission complied but barely witb the
procedures mandated by the Administrative Procedure
Act for notice and comment rule-maldng, 5 U.S.C. 1 553
(1976).

The process of notice and comment rule-making is not
to be an empty ch'rade. It Is to be a process of reasoned
decision-making. One particularly important component
of the reasoning process is the opportunity for interested
partles1 to participate in a meaningful way in the dis-
cussion and final ',formulation of rules. Ethyl Corp. v.
Environmenta2 Protectfom Agency, 541 F.2d 1, 48 (D.C.
Cir.) (en banw),' cert. dctoed, 426 U.S. 951 (1976). The
procýedures followed by the NRC here came perilously
close to foreclosing any useful participation whatsoever
during the rule-making process Itself. ,

An equally important component of the process of rea-
soned decision-making is the agency's own explanation
for the rules it adopts& While an agency need not justify
the rules it selectb in every detail, it should explain the
gentral basea for te rules chosen. Such explanations help
assure publli confidence in the rule-making process. Dis-
closure of the agecy's rationale Is particularly important
in order that a rtviewing court may fulfill Its statutory
obligation to determine whether the agency's choice of

deed the NRC ham presented adequate justification for apply-
ing the fire protecti"on program to all operating nuclear power
plants, Its declulonto enploy rule-making cannot be regarded
as an abuse of discretion, partlcularly given the fact that
safety issues common to a number of plants remained unre-
solved more than five years after the Browns Ferry Fire.

*~ 
'41 .

.. fv. %%e

'..5

.4.

'A;

. .M~4* , 1

7,~1

** 0 *'~ ,..:,&~oinI.VV. I
Um

** ~ j A~4*i I - fx' S

* ** 0 * so. 7



SO.

5

rules was arbttrary7 or capricious, 5 U.S.C. 1 706(2) (A)
(1976);•Ethyi Corp., 541 F.2d at 84. The NRC has not
made our task on 'review easy. If the Commission had
provided any less i 'A the way of reasoned explanation for
the fire protection program selected, we would be com-
pelled to remand th program to the NRC.

I.: T Fmz Paonom Pxooax

The NRC proposed and adopted a comprehensive pro-
gram to prevent, detect, control, and extinguish fires" in
operating nuclear power plants. Although the program
includes a number;of specific requirements debated in the
planit evaluations that followed the Browns Ferry fire,
three specific parti of the program are challenged in this
appeal.' They ar4 the methodology mandated for pro-
tecting duplicate ýystems to shut down reactor units
safely in case of fire, the requirements for the design
of alternative shdtdown mechanisms when needed as aIL &1.. 0t , 1, aP• ýL,•lft •,,• w, , ..1 6%L. ,.4%.".. ",1,,.

JUUU I, &I.Ut.U &L"r UU•JtW.UIU DJDl!,l4A4U 5IIY. 1.113 i•IUUUIYJ4 *li•UV .-.'.. . Q.
lated for protecting the lubrication system for the re- ., I.. .
actor's coolant pump. "

In most cases in a nuclear power plant, It Is possible
to desimgn duplicite systems for shutting down reactor *.

units In case of an emergency such as a fire. The duplicate ....
system is provided as a -back-up, in case the primary .. • •
shutdown system should be damaged or destroyed. It i , ".n
thus especially important to ensure that the duplicate ,-
shutdown system cannot be damaged by whatever amer. r
gency disables tho primary shutdown system. ,

In the plant ýy plant evaluations after the Browns
Ferry fire, and 'in the notice of proposed rule-making,
the Commission tollowed a "postulated hazards" approach
to the protection of duplicate safe shutdown capacity. e".4
On this approach, a plant's protection of -such redundant'
shutdown capactty Is tested by reference to a number of , .- :";
factors. In the fire protection program as proposed, these
factors Included'the likely area within which a fire might ._ -
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spread, the fire extinguishIng system used in the area,
the accesibility of the, area to Ar fighters and equip-
ment, the relative ne danger In the arem , the availability

.N of alternative methods for shutting down the reactor unit
-. safely, and the fire retardant capacity of protective do

R,; vices such as fire- retardant coatlngs. 45 Fed. eg.
86,087 (.1980). Puituant to these guidelines, KRO staff
had approved the m•thod used to protect duplicate abut-
down capacity, In ai number of nuclear plants In service
before January 1979. The final rule adopted by the

"'. ,.,; Comnmission, h'owev r, abandoned the postulated hazards
approach. In Its s0ad, the Commission stipulated three
approved methods: tor protecting duplicate shutdown ca-
pacity. These are; sparatlon of the redundant sys- , .
tern by a barrier able to withstand fire for at least three

S-.-. hours; separation ol the redundant system by a distanceof twenty feet contalning no Intervening combustible ma- A. -. ,

4..0..• terial, together with fire detectors and an automatic fire
suppression system; and enclosure of the redundant ,y,- .4.6

tern in a fire barrier able to withstand fire for one hour,
coupled with fAre detectors and an automatic fire sup-
pression system. 10 C.F.R. 150, App. R, 111.0.9 (1980).;."
These methods give no credit for fire retardant coatings -

,- '-".. and do not conside? the relative fire danger of Lhe aria ...
In which the redundant shutdown system is located. '" -

i.,." In some cases, it is also necessary to provide alterna-
tive shutdown capicity in order to protect the reactor
unit In "so of fire. For example, it may bI impossible "

j - to redesign in operatfng plant In order to protect a ° " l. t

duplicate shutdown system adequately. To protect the '

public safety, alterhative shutdown systems muit be pro-
tected agInst damage, Just as redundant shutdown sys-
tems must be. The Commission proposed a postulated .
haurds approach to the evaluation of alternative shut- .. ,

drnvn capacity, under which a plant was to be required *
to show, it could protect at least one means for shutting
down the plant from damage for at least seventy.two FIN
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abandoned the •oculated hazards approach to the pro-
tection of alternative shutdown capacity Instead, theinal rules tlloilagad that alternative shutdmow lpaitgy6560d, App. 86,0 (a IU9S (1980). I dioteCezh

must be protected by 'oe of the methods acceptable for
the protection of redundant shutdown capacity, 10 C.P.R.
r50 App. R.peal foG. (1980). ao addltmon's the'or oll-
sion continued to require that one back up method 'for
ensuring safe shutdown In case o fire should be able toI~an operable for at I"test avnty-two hour• follow.

Ing a fire. [4 1S0, App. , L .IU.W. One important W-
pect of this requirement Is that the back up methud
should be sucltently Isolated from associated electrical ,
circuitry to !prevent damaged circults from spreading a
continuing fire I~ito the back up iytem. Id, 150, App. •¶•V ','R. I1I.L,,. 1t mily be 'especially difficult and expewd" +,'•:

to redesig operkung nuclear power plants to meet this
last provision. "

The third aspedt of the fire protection program chal. ' "o t.•b tlh".. r
longed here concerns the protection of lubricant for the
roeltorstoo lant rvitim Theml ubr'|tio-n oil in 't'.e 8-. - ". ..

actor's coolant system must be protected In order to 'prote#ct theo coolant system, and ultimately the reactor

Itself.: Because the oil Is flammable, bowever, It poem a P %

significant fire hazard. The NRO originally proposed 1. 4
two acceptable methods for protecting the lubricant: an
oil; coilletion sa~m, which drains the pump lubricant ,,away, from, the roach of the Aire; and an automatic fire

suppresslon sytptm, which attempts to put out the nre
before It can roach the lubricants Nofe @1 Prowoeed
RVIe.f Akin;, 45 Fed. Reg. 86,090 (May 29, 1980). Dur- ,,
Ing the proeoss eef plant by plant evaluation that preceded * +*, "

the rule-makIngr NRC staff had approved Aire suppress,-aian system for.;protelng the lubricant In a number of
;I.n k". r,~n

/.,,"', .I,, ,.I no ,. i. "' .1 '..• 't.. , • V ,•+ 44-1+.... t. " fý its ' •• •,."" ',
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Vol'. pla t&4 The Commisslon, however, concluded that only
an oil collection system could sufciently protect the cool-
ant pump lubricant r•om Ar. The final rule, therefore,0 a~tlpulatoe only one method for protectng the lubrication
.01. an oil collection systm. 10 C.F.R. SO$0, AppM R,11.0 (1980). dtof

This rule-mak~l followed an extensive proces of plant I

byplant evaluations that had culminated In NRC staff
approval of entire Are grotection programs at many "du
clear power plakts an of Important portions of ouch
pro sms lai othimn Even so, 'the original notice of proo-
posd. rule-maklng contained no Indication of whether

prgas tohwu ve o td fegi alotices tofpo
plants would bomroquired to alter approved feature to
comply with the pew re"ulations. The final rule specified ,,
that most of the particular requirements would not be Im-
posed upon plants that had received staff approval of
features befori the effective date of the new rule. 10 '*''i, '
CF.R. I 50,09,(b) (1980). Three particular requir•. m.*, ,
monts, howeveriwere to be applied to all nuclear lant.
operating býfore January 1, 1979, regardless of whether
they had received staff ap royal of thes aspect of their.. ,
fire protection program. f1,. The# Include the portions
of the fire protection program challenged here: the stand.
*arua for protecting duplicatei and alternative aaf•shuw.
down capacity ahd the method for protecting the ractor Too.
coolant pump lubrlcant.' i

The fnal rules, however, contain an additional, critical .
element ao fexi0iWlty. Within thirty days of the rules'

4 rr k..*SAn UxznLM 1 the Robinson aI unit, owned by CaroUna ', .'.". s. .',,,,
Power A Light Company, Carolina Power and Light Is an
IntArvenor In this lawsuit. Its brief explains In erat detail
how the fire protection progrun as finally adopted by the NRC ., ,.'
may require operating plant& to make changes beyond those I-.,W9 VIA "'.
&lId- unde rtken at the diraction of NRC strar during Lhe
plant vy plant evaluation procesas,

$' oThey also Include an emargpn•y lighting requIrement not I• .
it othalenged here. 10 C.F.R. I 00.48(b) A App. R, hIXJ (1980).

, . .4. Al.
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effective date, Iit'nsees wene allowed to apply'for exemp-
tions fromn anyý aspect of the Aire protection program,

"requirements applied to plants In spite V.including ofos prtcio4y;em htdi o
- .of prior staff &provai fpoeto'ysesta i o

conform to the 'Mew rules. Id. 1650.48(c) (6).. Implemen-I

action on the exemption request. AL. Exemptions are to
be granted by the Commission upon a showing by the

t licensee that the required plant modification "would not
enhance fire protection safety In the facility or that iuchA.
modifications may' be detrimental to overall facility
safety." Zd. Apparently a number of such exemption

~* ,: reqiest~s were filed within the time provided and are now
under consideration by the NRC. Final decisions by the:
NRC on the exemption requests will themselves be sub-
j"ct to judicial " eview, 5 U.S.C. 1-702 (1978). "

I.THE ý~DEqUACY OF THE NOTICE Or PROPOSED ~

4 ?.. '...;

A.Dcloawre of Wh TechinWca Basis for the Proposed
R..e.. The Administrative Procedure Act requires anaenjcy genI ,d In informal rule-making to publish a

notice of prombsed rule-making in the Federal Register
PAT that includes 'either the terms or substance of the pro-I "'

posed rule or a description of the subjects and Issues ' "
'u~ - ~involved.". 5 U.S.C. 15538(b) (8) (1978). Connecticut ' z

Light's most serious complaint about the notice of pro- I
posed rufle-making here Is that it failed to indicate- or
tpain th technical basis on which the Commission had
relied in selecting the proposed rules.

The purpose of the comment period Is to allow Inter-
ested mtehmber o the public to communicate information,

hconcens, andcriticisms to the agency during the rule.
making procens. If the notice of proposed rulle-making
fails to provi d an accurate picture of the reasoning that
has led the agincy to the proposed rule, Interested parties
will not be Oble to comment meaningfully upon the

~7
"V4
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agency's pro a I . l :As, a result, the agency may; Operat.e ..
with a one-sided or mistaken picture of the fissues at.

stae I a~rul-ma~dng. In order to allow for useful i*

criticism, It Isprto pciall Important for the agency to
Identify and make available technical studies and data
that it has: employed In reaching the decisions to propose
particular rules. To allow an agency to play hunt the
peanut with technical ii ormation, hiding or disguising j;
the information that it employs, is to ondone a practlUc

II- In which the. agency treats what should be a genuine
interchange as mere bu ucratic sport. An agency com- , .. .....

mtles serious procedural-; error when It fails to reveal
portions of the technical aasis for a proposed rule In time
to allow for meaningful c0mmentary. '+;"

The notice iproposing the fire protection program made
little reference to technical materiaL It referred only, to
the Brcwn Fnd to the guidelines laid down

... in BranAt Tec.hcal Pon'tion 9.5-1 and employed In the

oSierra CVub v. Costl•e1,857 F.2d 298, 897 n.484 (D.C. OCr. ... :
1981) ; National Crushed Stone Association v. EPA, 601 F.2d
111, 117 (4th Cir. 1979), reversed on other ground•, 449 U.S.
64 (1980) ; United State. v. Nova Scotia Food Produc.s Corp.,
568 F.2d 240 (2d Cir. 1977) ; Home Box O0fce, Inc. v. FCC,
5-67 F.2d 9, 55 (D.C. Cir.)', -cr!. deni-ed, 434 U.S. 829 (1977);
Portland Cement AesocfovW v. Ruckel•aaus, 486 F.2d 875, a
892 (D.C. Cir. 1978). eer. d*nisd, 417 U.& 921 (1974). See 4 = .. -

el.oe A qua Slide J'h DlveýCorp. v. Consumer Product Safety .-
Commisrion, 569 F.2d 83_,1 888 (roth Cir. 1978) (failure to%i+.. sublect technical mateRgi to adversaral comment afifet ;r::+..•+'.

,;weight that may, be iccorded the material by reviewing court). T •-•,•';"

Cf.FCCv. NC$List!oner Guild, 450 U.S. 582, 591 n.22
(1981) (failure to discloýe a staff study on the effectiveness•.
of market allocation meckanisms in accommodating diversity.,

even if a proceural lapse, (not] . • a sufficient ground for
',:, reopenings the proceedign before the Commlssion.") Because

S•'• we find that the Commston did provide minimally sufficient
Indication 'of the technical materials upon which It relled here,
we need not reach the Issue of whether a given set of omissions '" ....

aIs procedural lapise serious enough to warrant a'rsmand to &A...
W.- the agency.

W- -Z
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(lant by 29ant . tions. 45 Fed. Reg. 86,082
t(ay t9, 1980)." Otherwise, the Commission asserted

.,,,tht- '.'[t] ht posftiQn of the staff and the licensees regard- '|i Vng te proTsion• of this rule is documented :and well

known. d

Connecticut Light contends to th ctr t h

Commission' position was not wel-known at alL Some 4I

. . technical papersa relied upon by the Commission,,Con- ,*,

necticut Light aerts, were either not public or' wert not- ;
identified as relevant by the Commission until long after
the comment period had closed.7 Utilities wishing to corn-

" •¥ ]ment on these technical studies, the. Company argues, i
would :thus have either been unable to review some rele-

rant documents, :.pr would have faced the situation of
having to guess 4which of a myriad, of entries in the
Commission'!, pu lie documents room has played an im-

Sportant role In he development of the fire protection .programn.: ,.

' The Commissidn's belief t ha t Its position was well- .."".
known was not ertlrely unreasonable. It was based in the

Connecticut a ohp's position here is fueled by the NRC -
.. :itself. In an opinion denyig a motion by several nuclear
power plant licensees for a stay of the portions of the fire
protection progrMST challenged here, the NRC juztffled the

;•... . fire protection program by reference to a range of technical .,,,,
material and staff documents. Memorandun and Order No... .
CLU-S1-11 (NRC Zuna 12, 1980). At oral argument, NRc
counsel speclfically represented to the court that the experience

t' .2 - accumulated' during the plant by plant evaluations, together
with the Sandia test results listed in note 8 infra, were the•4 most Important bases of the rule as proposed. Both final .' f.
safety reports and, the communications that took place during Z . ,
their development are In the NRC public documents room. . •

-i So'are the relevanit Sandia reports. In this opinion, therefore, .

Vr*, we consider: only •whether the accumulated experience of the
safety evaluationi of Individual plants, the Sandia reports,
the Brow-na Ferry Report, Branch? Technical Po8ition No.
1.5-1, and the cotianents submitted to the Commission during , W'

the comment perod, provide adequate justification for the
rules as fin adopted by the Commissin.

-I-. .-.. '

'Al"
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fst instance on te wide circulation of the Brow:" FJerr
Report and B M16c TechnW Position M-1. Indeed,
Connecticut! Light does not contest the availability or
importance !of these documents in this appeal. The Com-
mission also ,contends that it relied hea- ily on the safety
evaluations that-had been prepared by NRC staff dur-
ing the plant by plant evaluation process. These safety
reports were on.file in the NRC public documents room
duringthe comnlent period. Of course, it would be unfair
to, charge one utility with knowledge of the details of
what went ion diring a safety review of another utility's
nuclear power plants. The NRC, however, did not asume
that the utility' companies had or should have shared
information developed in individualized safety reviews.
Instead, lt; relied on the utilities' common knowledge of
problems that had recur'ed in plant after plant and of
reports that haid been publicly filed. There was in fact
a common storki of experience on which the NRC drew,
tlýat had teen' developed and accumulated In] interaction
with the utilities during the five-year period that fol.
lowed the Browns Ferry fire.

Finally,l the !Commission did rely on some technical
studies that were not mentioned In the notice of pro-
posed rule-making.; Two sets of studies made by Sandia
Laboratories, both important to the development of theproposals ;for protecting duplicate and alternative shut-
down capacity,,are paramount examples of this.' These
studies c6ncerilnng the effectiveness of separation dis-
tances in preventing fire from spreading from one set

.Sandia Laboratories, A Preliminary Report oat Fire Pro.
tectfon Rescarcki Program (July 6, 1977 Test), No. SAND 77.
1424 (October, 1977), J.A. 123; Sandia Laboratories, A Pre-
liminary Report on Fire Protection Research Program-Fire
Retardant Coatings Tests (December 7, 1977-January $1,
1978), No, SAND 78-0518 (March 1978), J.A. 287; Sandia
Laboratories, AI Preliminary Report on Fire Protection Re.
search Progrant Fire Barriers and Fire Retardant Coatings
Test., No. NUREG-CR-0381 (Sept. 1978), J.A. 849.
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d cables to another 'Ad the usefulnes at Are returdant
catinps, however, 4~d already been subject to wide-
spread public commftt. The separation distance studies
wore part of the basis of a petition by the Union of
Concerned Scientists (UCS) to require the NRO to alter
Its fire protection standard..o They were subject to publie
comment during the reviw of the UC8 petition and a
public memorandum by the NRO staff responded eye-
cifically to criticlsmu ot the separations tests ubmitteO
during that roviow.o" 1,Tbe Aire retardant coatings studieW
also public, formed part of the basis for a petition for
reconsideration r y thei UCS.

During the comment plrlod, the utilltie repeatedly
asked the NRC to identify the technical studies upon
which the'sproposed rules were basd. The NRO was un-
helpful an the comments submitted are noticeably gen.
oral." C4rtalnly, it would have been better practIce for i'
the NRO to have identified these technical materials
specifically In the nottle'of proposed rue-mnaking, None.
th ess, this rule-miklng process took place against a
background of five Y,.aro during which the Commioilon
explored safety proposals In a public forum and expod
the Important technical studies to adversarial comment."

@See $.A. 155, 26.J
ofNRC. $1.5 Repkonf Unkui of Cotwmeied Sceent~st' PONe.

tieu for EmvrgeWýs##Ay~dfpA4m~d A04%e (Pemunboi ISS
1977),i A. ,00.

"SiO.,0* COMOnUn~ of Northeast Utilities, :A. 533;
Comments oi Edlson Eletrie Inatitutt, JA. 5031 Comments
of Baltimore Gas & Eloctrie Company, :A. 591.

" At oral argument, counsel for the Caomislon conceded
that It would have boon reusoaable for the Commissuon to
Include references to tech•nc•al data In the notice of proposed
rule.-inang. He contended only that the Commisslon's faMlure
to do so here shouldinoot be fatal to this rule-maklng be•c•3s
of the eitensive bacftround of interactlon between liceee
of nuclear plants ant-the CommlMton In the five years botwen
the Browns Ferry e and the notice of proposed rule.oaklng

lot:!
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Owven~ this,;context, we conclude that the technical back-
ground of, theý rules was su~clmntly Identified to allow,

Ilefor meanihigtul comment during the rule-makting process
B. D~favuenoe Botweetn a@e Fire Protectim Progran

.e Propsoed and as Adop(4d Connecticut Light's second
major challenge to the NRC procedures here Is that the 'A*
Commissoio adopted final rules that differed significantly '*. .6

regards three particular changes as crucial: the change

acceptable .methods for protectng duplicate and alterna-
i•,ve. shutdown capacity, the decision to give no credit

Sfor fire retardant coating and, the determination that.,
a collection system is the only acceptable means for pro-
tecting the coolant pump lubrication oil. We Aind that the
rules' as'adopted were sufficiently similar to the rules as
factor In our delte lon, however, is that wi•e the ax -,.
tion provision the practical Impact of the inal rules Is
mT.ory. similar to what it would have been If the proposed

* ~~rules bad gone Into effect. Z-.

An aoýcyo adopting final rules that diffed from Its
proposed Mee tos required to renotIce when the changed,
are so anjor hat the original notice did not adequately h
framie the subjects for discussion. The purpose of the i
neow notic Is to allow Interested parties a fair oppor- V,
troity toe comment upon the final rules In their altered

__ form:. Thl agency need not renotice changes that follow
- 'logicallyo from or that reasonably develop the rules It
proposed r-aoriginally. Otherwise, the decomment period
a 4would ben a perpetual exercise rather than a genuine
Interchange resulting In Improved rules. Wftn ravrler
Co. v. Coeltel 590 FtIN 1011, 1081 (D.C. Cir. 1978);

r.

preaid•le Isreqire tofantic whn te •~e..9...*..,
artao •Jo tht te ol~nl atl, dd nt aequtel .. '-..

*ram t* subect/'o dl.u~on, V puros oite '..
n'Ioie et lowItrse otea 'i po-•-••

tunl• ~~ ~ ~ ~ ..~ to9.mn pn h ia ue i hi le

form, Th• ~n• need nt reno .5' chesta ol5
lo~call•' :or tl~tr~a*o2a.* deeopterue t ''."'•
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.1 F.ad 1, 48 (D.,Th . Cir.) (ro pa,".. '.i,951 (1976).' +
•...iHere, the final rules Were a
I---+ rul. es, as proposed. Weierae.im

:,::: at 1031. The NRC ,b+ad .prop

•-:' tecting coolant pump lubzcati
dated one of these method, a
of concern about the flan~mab
The NRC had proposed p ett
and duplicate shutdown capac

-. tion of theý effects of fire ret
rule ignored the coatings,.beca

_.- .reliability. With respect to I
notice of proposed rule-makin
precise "subject matter"', and
required by the APA, 5 U.S.C.
final rules were simply more
proposed rules,

iThe authorities cited by Co
its argument that new notice wa

volved major failures to i.dicat
final rule adopted. In Kollett v. .
1980), the notice announced the
exclusions from income of. pere&
Security Income benefits, but np",+, " |challenged 'rule, the imapleiintatI concerning the attribution" of ps

U.S.C. I 1882c:(f) (2) (19716).
v. United States, 602 F.24d,256
that a proposal to compute a de
poratlons by the consolidationt. adequately warn the public that
elude the case in which a corpori

.t; f Iron & Steel ltitute v. Enviv
.568 F.2d 284 (3d Cir. 1977), 1

' 'Afrj. rule-making that completely fal
lations proposed would apply t
:industry, the specialty steel beg,

• ir ", .,~

VXt1 - t.
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SProtection Agency, 64.
atc), cert. denied, 426 U.S. I
"logical outgrowth" of the
otr Co. v. CostleI 590 F.2d

osed two methods for pro-
on oil; the final rule man.

collection systems because
ility of the lubrication oil:.
iod for protecting alternate
ty that Included considera-
•ardant coatings; the final
use of concern about their
,oth. of these changes, the
g clearly, revealed both the

the "issues" involved as
1563•(b) (3) (1976). The
stringent versions of the

nX~o--

di; .-

4ý

nnecticut Light in support of
a5 required in this case all in-
e the nature or scope of the
Tfarris, 619 F.2d 184 (1st Cir.
general subject of income and
ons eligible for Supplemental
At the particular topic of the
Ion of the statutory provision
•rental income to children, 42
In American Standards, Inc.
(Ct. Cl. 1979), the court held
duction for certain trade cor-
of taxable Incomes did not

* the Treasury Intended to in-
atlon had a net loss. American
vnnzental Protection Agency,
nvolved a notice of proposed
led to indicate that the regu-
to a subcaterory of the steel
nent.
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The quablout U domewhatc osw with tot a
change tt of t duplicalt t butdmon
capacity frod t postulate •a h
stipulatio !of 4*',thre amiptable. alternadivw Coineo-
ticut U&h contends that It did ado ýhave a fair oppor
tunity to commenit on the latter a'pproach becaus, the
approach ,was, entirely novel. The NRO replles that it
adopted the sipulated alternatives approach becau•e o
criticism about the complecity of the postulated hazards
approach." it also points out that writh the apd
procedure t h stipulated altsrmative t apprat-h Is anot
major sf"t in NRh potley.

in painfi-i the Interplay between the adoption of the
stipulated: altrnatives approach and the ampton pro.
ceduro, the Confiuaion stated p

eet t*oR r nts that accunt for o the pars
meters that are Important to Ans rotactlnaon a cn-
sitent w ith safety requirements len tnnique
configur.lons have not yet been daeeloptd. In lght
tof the ".e pnce pained fire protection evaluatis
over the.past four years, the Commission believes
that the licensees should reexamine thosej reviously

__approved configurations of fire protection & o not
meet the. requirements as s Mncc ted en 1.0

pto Appen"dix .l Based o hin reeamlination the II.
censee must either meet the. Ireqoiments of Section

* IILG. of Appendix R orappl o an exemption that
justifies.'alterna tive by a xehazard inalyul

45 Fed. Re;. 78,603 (Nov. 19, 1980). The practical
effect of the iixemption procedure Is thus to give utfltles,
a, fourth alternative: if the company can prove that

" A number of power companies commeute unfavorably
d. ~ Upon the "excimly's detal" of the proposed pmtulated hazads

approac.& $4~ Comments off Northeast UtfiUdls LJA, 589;
Comments ot$ Yankee Power Company, IA. 65"49; Corn-
ment of. Ed.son ..Electric Ins-.tute, ,L. 578; Comment& of
Consumers' Flower Company, JL.A 687; Comments of Florida
Power & Lght Company, JL.A 590.

.... .. . L * * .. 2 2.. -.. .. . " *~--" -- .- .. ,; . . . . .. . - .,- .. . . .

.. . . . J .- .- .... . . -, - . , ,.p . " ., ..
I ,

.,6*



4 . ', .* o.. ,, a,.",a; •, , 4 4. . '•a J. .. '.,,

SoI. N , A,

anohr method works, aws l s a am of the thre tpu.
atotd by the NRC, in light of the Identified Afrt hards at

Its plant, It mey continu to mploy that method. The
ieNRC at oraltrgmnnt chrtrsdthe Ainal rule as

adopted wit o mpti provieon a "VhnWy
... the Samek"as t0 postlated hatards approach. As
Counsel for thec NRC explained at oral argument In m-

0*o* Wsponse to a quetlon abotheth• the dfler@ ween
4 ts",the propm4d ai~d final rules was inerly end af namen-
*clature:, AtW

As It vworks outd practilcally, yes, [the differance ka
ione io, nomenclature) bause we now have In house
these at least fortyfour exempt'on requests for just
the one redundant separation part oa the rule and
the staff Will be doin the same knd of review of

nlysens -and the utilltes will be doing t1h same kindof analysis that they would have done under the pro-
posed ruleý.

Counel ~rthr explained that the oW tehard
approach place4 the burden on the utility to show how
Its protection irogram could meet Ukely fire hazds, and
the: exemption procedurv similarly placed the burden on
the utility to "show that safety would ro, be W aunced
by Installing one of the alternatives stipulated In the . V.
rule.

Certainly. a' rule that continues, to all=w a proposed
approach' io n altmrntive. to other•, tpu•lat methods
may be regaided as the logical suecesor- to th. pro-
posed approach. On this bagls, we conclude that the NRC
was not obligated to renotice the fir protection program
when It shifted from reliance on the postulated hazardis
approach to the sUpulated alternatives, approach in cono-
Junction with the emption procedure.

C. The T prty-Day Commog Pr"o. Conetdiut
* Ligbt's final Wjectlon to the notice and comment pro-

cedures followed by the NRC Iis that the NRC "fowed
but a thlrtyý'day comment period, without extension.

'IT
do..'.k.o. I

6- . .4 4
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otie of Pro -o'so Ruts-Making, 45 Fed. Reg. .86082

(May 29t! 198Q This Is the statutory minimm", 5
tJ.8.C. 0 553 (d 1' (1978). The NRC justifled thus limiting
the commeit piribd because of the etensive background

quir.ng the sparation of associated circuits in particular
was a novel proposal and that members of the Industry
therefore should have been granted a longer comment
period.

WFe cannot say that the NRC's choice of a comment
period was unea =able. Neither statute nor regulation
mandates t68t the agency do more, While the technical
complexltyý of 4eae regulations Is such that a somewhat
longer commeAt period might have been helpful, the NRC
had been expl~oring without complete success the prob.
lem of fire protection at nuclear plants with members
of the Industry for over five years. We shal not gainsay
the, ConulJssl 's, cnclusion that "it Is timely and neces-
ary.. to' state what the minimum fire protection re-

quirernents wi1! be In each of these contested areas of
concern." 45 Fed. Reg. 86,083 (May 29, 1980).".*

[H. Th' N.C's JUrn CATO,' FOR TEZ FUNA-L RULZS

Under the Administrative Procedure Act, an agency .

adopting rules by notice and comment ruli-making must .

provide' a concise general statement of [the rules'] basis
and purpose." 5 U.S.C. 1553(c) (1976). This state-
ment need not be comprehensive, but it must indicate TZ
sufiently the agency's reasons for the rules selected,
so, that the r~viewfng court Is not faced with the task
of "rummagig•'. through the record to elicit a rationale
on its own. Un'tod States ex rdL Chec..m~an,. V Laird,
469 F.2d 7731783 (2d Cir. 1972) (Leventhal, J.) ; See also
AMneriws Palia Trmsit Aussoiation v. Lewis, 655 F.2d
1272. 1278 (MD.C. Cir.. 1981); Harborlite Corp. v. ICC,

.1- . ,..-t
.- _-'." T".
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618; F.2d 1088, 1Q93: n9 (D.C., Mr. 1979). In ,tiis cane,
the!C oms'Sion. has come close Indeed t6 requirng this
court to search dusty attic cornen of the record to bring
to light an adequate rationale for the Commissioni's wcton.

We are'aked here to consider three aspects of the
final rule: the methods stipulated for protecting duplicate
and alternate shutdown capacity, the refusal to consider
fire retardant coatings as protective devices, and the de-
cision, to allow oily a collection system to protect th. we- .m
actor ocoolant pu~np lubrication oiL As Justification for
stipulating ̀he three methods of protecting shutdown ca-
pacity, 1) ;C.F.Rt. 1 50, App. R, III.G.2 (1980), the
Comm ission ireferred to the extreme Importance of en-
suring safe hhuoo0on capacity In case of fire. It found
the piostulated: hazards approach lnsufficlentli protective
because "it is n'bt possible to predict the specific condi-
tionsý under which f1rea may occur and propagate." In-
stead, the €pommisslon decided to proceed on a known

basis, the design features of the three protective mnthods
selected. 45 Fed. Reg. 76,606 (Nov. 19, 1980). Finally,
the Commission noted that comments had suggested the
need to simplify the rule and that adoption of the three
methods would certainly provide "clarification" of what
was acceptable. "Id.

The Commission's assertions about the protective ca- 0. ''i
pacities of the 4tipulated methods were not supported by
specific refierenie to technical materials, Such technical
guidance would have simplified this court's task on m
view considerably. ?~onetheless, It Is fairly clear that the
ComminJssion Intnded to refer generally to the: tes of fire
propagation among. cable systems conducted by Sandia
Laboratories.' iThese tests are far from conclusive proof
that the three ý'methods stipulated are the only methods
capable of :protecting safe shutdown capacity. They do,
however, provide some record support for the effectilveno•s

See note 8, supMu

.... * ... . .. . ......
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ofte mtodichoun. In lght d thefhotthat the@a..
emptio procedure wiu Gallow power plants to bOV that
alte ratjvo measurds provide equivalent fs tw.
tIon, we find tat the record providei ms cent slpport
for that , aspect of t0a fine protection program applyin to
shutown cpacit. -

The Commissions refusal to atcude fire

coatlng as devices for protactng cable e
on "so6me separateý eff~ects to"te" 45 Fed. Reg. 741"S0
(Nov. 19, 1980).! These appear to have be= the Sandia
tests! of fire retardant coatngs." Once- agaia, the tech
nWstl materi'l I' insufclent to support the conclusion
that a protective system Including Aire retardanticoatings
could never be as. ffective as the three methods allowed
by the CommlnIoA for the protection of safe shutdown
capadcty In App, 'A, 111.03.. The Sandia tests conclude
that: retardant co~tlng offer varying amounts. of cable
l rotlction. M!oreover, it Is by no means clear that the

andia tests eoaiatld al of the coatings thst m now
available.

The exemption procedure, however, Indicates that the
Commission did not Intend to limit protectlve measures
Wo the thr" methods stpulated in the rule, 10 Q.M.
1 50, App. R, 111.:.2 (1980). U the utility can show
that some combination: of protatve measures rovdd..
protection equivalent to that afforded by one od e Ca.
minion's thre stlpulatýd methods, It will be entiued to
an exemption, r.sardl..s of wheothr t•o omblnatic d"
measures Includes fAre retardant coatngs. The state.
ment that "b'sed on pr sent Informnaton. the Commlssion

is andia. Laboratories, A Prelimfixtavr RtpMor n Pire Pre.
Cootie%' Re~ostrq Mgrm.eei-ro tr.RIdamn CoaMine Tiest

DO-e•ember T,197, anvauary 81o 19715), lo BAND U-0611kMarth 1978. i.4 187i Sandia lAboratoales, A Prel(MWsmry
eoport on re Pioteetioe Rosearul Program Mre Barriers

and Firs Retardang Coatings Tests. No. IUREO-CR-0381
(Sept.• e19), 8 A) .5I4
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doe not expect to be able to approve exemptions for tire
retardant coatings us~d q fr barriers," 45 F4d. Reg.
%6,609 (Nov. 19, 1980), 0 ust therefore be rgarded a
mere m•i•.chevous dicth m ' Whatever tho ConWmason's
present exp.ctations, it must reim ain op" to power com-n.
panles to show in individu4l exmption applications that
Are retardant coatings Inconjunction with other pro-
tective means can provide adeqjuate levels of fire pro-
tection. Its

Finally, the Commasuow aflowed only one method for
protecting coolantpump lubrication oil, a collection Bye-
te4, 10 C.F.R. ;I, 1Appi P• 1110 (1980). Thli Hrnt.
tation was juistlflediecium of the possibility that uncol.
lected oil might come In c6ntact with hot surfacs Ignit-
Ing a dangerous and inacesslble fire. 45 Fed. Reg.
78,708 (Nov. 19, 1980).,` Another Inadequacyof the
alternative Initially proposed by the Commlislon, a water
system for puiting out ifires JIn the lubricant, was that
such a suppression systom, might not withstand an earth.
quake, a possible cause of a power plant fire. 14e at 76,809.
But the Commission's rationale does not. mandate the
conclusion that a suppression system could never be as
effective &&'a 'clecti-n s•tem it do.s not for example.
take Into account differences In selamle danger for differ"
ent nuclear plants. Once galn, however, the exemption
procedure Is crucial. Companles such as the Intervenor
Carolina Power and Ligt, which had Installed a sup. .
presslon sqvt.m with ,poroval of the Commission staff,

'will have an opportunity ,to show that their system is as
protectlve of the puiblia cufety as the system chosen by
the Commission.

IV, Tin COMMbi ON's BACx'T R•O.•ATbON8

An agency is bound: by its own regulations and com-.
mlta procedural error If It fails to abide by them. Pan-

A&"& Stern PfMpO L(o Co. v. FERC 618 F.2d 1120,
118A a -.84 (D.C. Cir. 1979), cert. dtfn , 449 U.8. 889

o
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(1980).ý Theý NRC has adopted a pedd regulation gov-
erning the Imposition of structu'al Seange upon nuclear
plants for which lonstruetion permits hav been Imsued,10 C.F'M 1,,50.109 (1980). Connecticut Light contends

that thi NAC failed to honor Its regulation gvMerig

backflttlngS, In promulgating the ftr, protec~tion program4
We disagree. The RC' regulatisallow backtting

only Vf the Commission "finds that such action will pro-
vide substantial, additional protection which Is required
for the pub)2 health and safety or the common defense
and serft ." iId. •5 0.109(a)., The regulation furthr
provides, 1 thling in this section shall be deemed to re
!leve'a hold6r of a construction permit or a license from
compllince -iwth the rules, regulations, or orders of the
Commisslonh" Id. 150.109 (b). The NRC Interprets the
complete reiulation to require the additional public safety
finding whin backfittlng is not Imposed on power plants
through the rule-making process. For example, NRC A. ":

staff reviews sometimes require backfltting; at oral argu.-
ment,. counsel for the NRC Indicated that 1 60.109 (a)
was designed to protect power plants from precipitous
staff recommendations. This Interpretation of the regula.
tions is sensible. During the rule-making process, the -
NRC is forced to justify the need for regulations involv- *...
Ing.backfifting by virtue of the rule-making itself. A .

further finding on the Impact of the regulations on the
:public safety would be otlose. We therefore adhere to
the NRC'saconstruction of Its backfit reguattions and re-
ject! 6onnectlcut Light's contention that the NRC failed
'to honor the regulations. See Delco Petrolem Corp. v.
;FERC, 589 F.2d 680, 685 (D.C. Cir. 1978) ("When con-
struction •a agency regulation Is In Issue, courts owe
great defIrence -to the interpretation adopted by the
agency artit will uphold that interpretation If it Is rea-sonabl~e and consistent with the regulation.")

i -

i.~*~ 7. .*.~. A t7+Pf•o ' * .'.~.-'. ....

I.".p'..
~ "4o .j i... • '- ....

.... .,. .. , .. . .. _,__ .,, ,., ,, -:
IV .' 4 l ',l ,,|q•';. % .••"" ++•

,",.• "', .. "+"..'.+ .. ,.... ,+ .. •,. v,•, :.. +';;.-'. .,•"F'.,-. ,,-:,-, -.,



I

22

V. CowlusioN
Our declaon to uphold the NRC's adqopto of the Anr

protection progra~m Is reluctant. At almost every stop of
the way, the NRC's procedures were le.than exemplary.
The notice of proposed rule-making was ersory and gave
the industry, the minimum aeceptable opportunity to re-
spond. The agency's statement of the basis for the pro-
gram in it final form provided limited te•ceal guld-
ance Indeed., Surely, the NRC Is entitled to use its dis-
cretion to err on the side of protecting the public safety
when it regulat.es nuclear power plants. If the NRC
treats the safeguards of the administrative proces In
too cavalier a ffshion, however, it may be Impossible for
the reviewing c~urt to discern that Its action; has Indeed
furthered the public safety.

Nonetheless, this. Is a case In which the rule as tem-
pered by the exemption procedure must be upheld. The
fire protection 4progam with the exemption procedure
Is not a radical departure from the program as It was
developed after the Browns Ferry fir and as It was
originally proposed. With the exemption procedure, power
plants will !be able to ahow that alternative fire protec-

* tion xjstems protect the public safety at the same high
level ass the system chosen by the Commnission. Their

* failure to. make such showings will only be further proof
that the Commission was Indeed coi-rect that the public
safety urgently required a stringent fire protection pro-
gram for nucleAr power plants


