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SEEKING UNESCORTED ACCESS TO NONPOWER 
REACTORS (RESEARCH OR TEST REACTORS) 
(RIN 3150-AI25) 

 
 
PURPOSE: 
 
To obtain the Commission’s approval to publish a final rule in the Federal Register that would 
amend Title 10 of the Code of Federal Regulations (10 CFR) 73.57, “Requirements for Criminal 
History Records Checks of Individuals Granted Unescorted Access to a Nuclear Power Facility 
or Access to Safeguards Information.”  This amendment adds nonpower reactor (NPR) 
licensees to the scope of those subject to fingerprinting requirements for unescorted access.1  
 
SUMMARY: 
 
The final rule amends 10 CFR 73.57 to require NPR licensees to fingerprint individuals who 
seek unescorted access at their facilities.  This action is necessary to comply with the 
requirements of Section 652 of the Energy Policy Act of 2005 (EPAct), which amended  
 
 
 
CONTACTS:  A. Jason Lising, NRR/DPR 
                       301-415-3841 
                     
            Scott C. Sloan, NRR/DPR 
                       301-415-1619  

                                            
1 Note:  All currently licensed research and test reactors (RTR) are nonpower reactors.  NRC regulations 
consider all RTRs a subset of nonpower reactors (NPRs).  NPRs are defined in 10 CFR 50.2, and include 
utilization facilities licensed under the Atomic Energy Act (AEA), sections 103 and 104.  The use of the 
term NPR in place of RTR properly incorporates all Class 103 and Class 104 licensees defined in 
§§ 50.21 and 50.22 as utilization facilities, although there are currently no NPR licensees that are not 
RTRs.  Therefore, the use of the term NPRs includes RTRs in this and all related rulemaking documents. 
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Section 149 of the Atomic Energy Act of 1954, as amended (AEA), to require a Federal Bureau 
of Investigation (FBI) fingerprint-based criminal history records checks of any person who is 
granted unescorted access to a utilization facility.  
 
BACKGROUND: 
 
Section 652 of the EPAct, enacted on August 8, 2005, amended the AEA fingerprinting 
requirements.  Specifically, the EPAct amended Section 149 of the AEA by enlarging the scope 
of individuals who require fingerprinting and criminal history records checks before permitted 
unescorted access to a utilization facility (including NPRs).  
 
In SECY-05-0201, “Implementation of the Energy Policy Act,” dated October 31, 2005, the NRC 
staff informed the Commission of the staff’s plan for implementing the NRC’s responsibilities 
under the EPAct and requested Commission approval.  The Commission approved the staff’s 
recommendations and directed the staff to identify appropriate interim regulatory actions that the 
NRC should implement while it developed the generic requirements for granting unescorted 
access, including those in Section 652 of the EPAct on fingerprinting. 
 
In SECY-07-0011, “Interim Implementation of Fingerprinting Requirements in section 652 of 
Energy Policy Act 2005,” dated January 12, 2007, the NRC staff provided information and 
recommendations to the Commission on its EPAct interim implementation plan.  In a Staff 
Requirements Memorandum (SRM), “Staff Requirements – SECY-07-0011 – Interim 
Implementation of Fingerprinting Requirements in Section 652 of Energy Policy Act 2005,” 
dated March 12, 2007, the Commission directed the NRC staff to issue orders to NPRs that 
require fingerprint-based criminal history records checks for individuals requesting unescorted 
access to risk-significant areas or materials within these facilities.  The Commission also 
directed the NRC staff to proceed with a rulemaking and, as part of that rulemaking, to 
determine whether to require fingerprint-based criminal history records checks for additional 
personnel beyond those specified in the orders. 
 
The NRC imposed fingerprinting requirements for unescorted access on the applicable NPR 
licensees by order (Order EA-07-074, “Issuance of Order Imposing Fingerprinting and Criminal 
History Records Checks Requirements for Unescorted Access to Research and Test Reactors,” 
dated April 30, 2007 (Agencywide Documents Access and Management System (ADAMS) 
Accession No. ML070750140), and Order EA-07-098, “Order Imposing Fingerprinting and 
Criminal History Records Checks Requirements for Unescorted Access to the General Atomics' 
Research and Test Reactors,” dated August 1, 2007 (ADAMS Accession No. ML072050494)).  
The NRC required licensees to submit the fingerprints of individuals who were seeking or who 
currently had unescorted access.  Individuals who had previously undergone fingerprinting that 
would satisfy the requirements for unescorted access (e.g., access to safeguards information 
(SGI)) did not need to be fingerprinted again.  These orders required that an NRC-approved 
reviewing official consider the results of the FBI criminal history records checks in conjunction 
with other applicable requirements to determine whether an individual may be granted or 
allowed continued unescorted access.  The reviewing official could be the same official that the 
NRC previously approved for the SGI order (Order EA-06-203, “Issuance of Order Imposing 
Fingerprinting and Criminal History Records Checks Requirements for Access to Safeguards 
Information,” dated September 29, 2006 (ADAMS Accession No. ML061510049)). 
 
 



The Commissioners 3 

  

 
Advance Notice of Proposed Rulemaking  
 
In the SRM for SECY-08-0196, the Commission approved publication of an advanced notice of 
proposed rulemaking (ANPR), and on April 14, 2009, the NRC published the ANPR 
(74 FR 17115) to obtain stakeholder views on the issues associated with the proposal to require 
fingerprint-based criminal history records checks for individuals granted unescorted access to 
NPRs.  The ANPR indicated that the NRC was beginning the process of establishing generic 
requirements for NPR licensees to obtain fingerprint-based criminal history records checks on 
individuals having unescorted access to their facilities.  The ANPR was intended to inform 
external stakeholders of the options that the NRC was considering for implementing the 
fingerprinting requirements (as a rulemaking) for NPR licensees and to provide interested 
stakeholders an opportunity to comment.  The NRC received seven comment letters.  In 
addition, the staff considered comments received during a public workshop held on June 4, 
2009.  Most of the commenters expressed the view that the NRC should codify the previously 
imposed orders and should not include any additional requirements.  Several NRC licensees 
stated that the regulation should be “identical” to the orders and that expanding the requirement 
beyond the orders is “neither justifiable nor effective” and would cause an “undue burden on the 
affected licensees.” 
 
Proposed Rulemaking  
 
In the SRM for SECY-10-0045, the Commission approved publication of a proposed rule, and 
on July 20, 2010, the NRC published a proposed rule (75 FR 42000) that would require FBI 
fingerprint-based criminal history records checks for individuals granted unescorted access to 
nonpower reactors.  The Federal Register Notice (FRN) for the proposed rule included a 
detailed analysis of the public comments on the ANPR and their resolution.  
 
The public comment period for the proposed rule closed on October 4, 2010.  In response to a 
stakeholder’s request, the Commission directed the staff to reopen the public comment period.  
On December 20, 2010, the public comment period reopened (75 FR 79312) and subsequently 
closed on January 31, 2011.  The NRC received six comment letters in response to its 
solicitation during the first comment period and eleven comment letters during the reopened 
public comment period.  Several commenters stated that the proposed rule would add additional 
requirements for security at NPR facilities that would further limit student, faculty, and research 
access and divert additional resources from educational and research missions without due 
consideration of risk or commensurate security threats.  Based on the feedback received on the 
proposed rule and Commission direction, the NRC staff developed the enclosed final 
rulemaking FRN. 
 
DISCUSSION: 
 
This final rule establishes generically applicable fingerprinting requirements for NPR licensees 
similar to those previously imposed by the Commission orders for the granting of unescorted 
access.  Specifically, the amendments implement the requirements in Section 149(a)(1)(B)(i)(l) 
of the AEA which states, “The Commission shall require to be fingerprinted any individual who is 
permitted unescorted access to…a utilization facility.”  Section 149 of the AEA grants the NRC 
the authority to impose FBI fingerprint-based identification and criminal history records checks 
for individuals seeking unescorted access at a broader range of NRC licensees and regulated  
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facilities.  Before the EPAct amended Section 149, the NRC required fingerprinting for 
unescorted access to facilities licensed under Sections 103 and 104b of the AEA.  Because of 
the amendment, which eliminated the references to Sections 103 and 104b, utilization facilities 
which were not previously subject to these requirements are now required to meet these 
fingerprint requirements.  The primary focus of this final rulemaking is this specific expansion.  
 
In developing these provisions, the NRC staff recognized that when constructing requirements 
for NPR licensees, it should be cognizant of the direction in Section 104 of the AEA, which 
states, in part:  

 
The Commission is directed to impose only such minimum amount of regulation 
of the licensee as the Commission finds will permit the Commission to fulfill its 
obligations under the Act to promote common defense and security and to 
protect the health and safety of the public and will permit the conduct of 
widespread and diverse research and development.    

 
Accordingly, the staff developed the provisions in the enclosed final rule FRN in accordance 
with the requirements of Section 149 of the AEA and consistent with Section 104 of the AEA.  
The NRC staff recognizes that future NPRs could be licensed under Section 103 of the AEA 
(e.g., molybdenum-99 medical isotope production facilities).  The NRC staff concludes that the 
provisions of the final rule establish an adequate set of minimum fingerprinting requirements for 
unescorted access at these Class 103 NPR facilities, but since such facilities do not currently 
exist, the NRC staff cannot contemplate at this time the specific challenges that these facilities 
may present.2  If the Commission decides that these fingerprinting requirements need 
supplementation for hypothetical Class 103 NPRs, the NRC staff recommends that the 
Commission supplement these minimum requirements as necessary during the licensing 
process through the use of license conditions.  
 
NRC-Approved Reviewing Official 
 
The provisions contained in the enclosed FRN include a requirement that no person shall be 
permitted unescorted access to an NPR facility unless an NRC-approved reviewing official has 
determined that person to be trustworthy and reliable based on the results of an FBI fingerprint-
based criminal history records checks.  This provision was also included in the orders previously 
issued by the NRC.  The staff included this provision to require an NRC-approved reviewing 
official because it is essential that the person(s) making the decision to grant unescorted access 
(the reviewing official) be trustworthy and reliable. Otherwise, the entire process is 
fundamentally undermined and presents an undue risk to the common defense and security.  
Consequently, the staff concludes that a trustworthy and reliable reviewing official is required to 
adequately implement the fingerprinting provisions of Section 149 of the AEA.  One way to 
achieve this is to require NRC approval for the reviewing official, a process that the staff 
believes is the simplest and most straightforward.  The amendment does not impose new 
requirements on current NPR licensees since they are free to continue using the currently 
approved reviewing officials (i.e., approved as a result of the previous orders—either the 
unescorted access order or the SGI access order).  It should be noted,  
 

                                            
2  Reference 10 CFR 50.22, 50.21, and 50.23 for description of Class 103 and 104 licensees. 
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however, that because Section 149 of the AEA only allows the collection of fingerprints from 
persons with either unescorted access to the NPR or access to SGI, the final rule includes a 
provision that requires the reviewing official have either unescorted access to the NPR or 
access to SGI. 
 
This final rule requires that the reviewing official be approved by the NRC, consistent with the 
proposed Part 37 rulemaking.  However, upon re-evaluation, NSIR has revised its original 
position regarding the requirements of having an NRC-approved reviewing official.  NSIR 
believes that the NRC should remain an independent regulator and not be involved in a 
licensee’s staffing decision.  In the final Part 37 rulemaking, NSIR has proposed that the 
requirement of having an NRC approved reviewing official be revised to require a licensee 
approved reviewing official.  The licensee’s determination should be based on a complete 
background investigation that includes the fingerprinting and FBI criminal history records check.  
NSIR recommends that the reviewing official requirements in Part 37 and 10 CFR 73.57 be 
consistent.  If the Commission approves the changes to Part 37, the requirement for an NRC-
approved reviewing official, in 10 CFR 73.57, could be changed in a future rulemaking. 
 
Vital Area 
 
The Commission directed the staff to consider whether this rulemaking should expand the 
scope of fingerprinting for unescorted access to NPRs beyond that of the previously issued 
fingerprinting orders.  The provisions are largely consistent with the previous unescorted access 
orders, so in general the staff does not believe that a significant shift in the scope of persons 
fingerprinted is necessary.  However, in constructing the provisions of the rule, the staff elected 
to modify some terminology from that used in the unescorted access order.  The staff designed 
the provisions to use two different criteria: one focused on material (special nuclear material 
(SNM)) and one focused on an area (the vital area).   
 
The staff acknowledges the challenge in establishing generic rule language that works for the 
wide variety of current NPR licensees and situations, as well as future NPR licensees.  In the 
six-year development of this rulemaking, the NRC staff conducted extensive outreach and 
considered valuable input from varied stakeholders including a letter from the Organization of 
Test, Research, and Training Reactors dated December 15, 2006 (ADAMS Accession No. 
ML070100490) that specifically recommended the use of this term, vital area.  Although not all 
NPRs use the terminology, it is generically-applicable for all utilization facilities and defined in 
10 CFR Part 73.  
 
The staff notes that the two criteria may overlap significantly, and that in large measure, the 
SNM criterion (which is consistent with the previous unescorted access order) would, in most 
situations, determine whether an individual is required to be fingerprinted in accordance with the 
provisions.  The staff also notes that historically, NPR licensees have usually associated the 
vital area with the storage of unirradiated highly enriched uranium, and that the principal security 
concern for most NPR facilities has been the theft and diversion of highly enriched uranium.  
However, the staff is using vital area in the enclosed provisions as defined in 10 CFR 73.2, 
Definitions.  A vital area at a particular NPR will vary as a function of the facility design.  Security  
assessments performed for a number of licensees can provide the licensees with insight into 
what constitutes a vital area. 
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Fingerprinting Requirements 
 
In order to employ current fingerprint requirement provisions which are in place for other 
licensees subject to a FBI fingerprint-based criminal history records checks, NPR licensees are 
incorporated in the scope of 10 CFR 73.57.  This ensures that NPR licensee fingerprints are 
handled consistently with the process used for other licensees, and that the NRC meets its 
obligations under the AEA to utilize FBI records checks.  Additionally, the inclusion of NPR 
licensees into 10 CFR 73.57 provides NPR licensees the same regulatory reliefs afforded to 
other licensees subject to fingerprinting requirements. 
 
The NRC is adding 10 CFR 73.57(g) to provide new fingerprint-based criminal history records 
checks requirements for NPR licensees.  The scope of the requirements is consistent with the 
NRC’s previously issued orders.  Orders EA-07-074 and EA-07-098 require NPR licensees to 
conduct FBI fingerprint-based identification and criminal history records checks for individuals 
granted unescorted access to SNM at these facilities.  The NRC issued the orders as interim 
measures until the agency could formulate generically applicable requirements for incorporation 
into the CFR.  The NRC staff will issue a memorandum letter to all affected licensees describing 
the process of relaxing the 2007 NRC security orders as their compliance with this final rule is 
documented.  The staff expects that NPR licensees will evaluate their current security plans and 
procedures, considering the definitions of vital area (in 10 CFR 73.2) and unescorted access in 
the new 10 CFR 73.57(g), as well as any other security assessment information that might be 
available, to determine which individuals should be fingerprinted for unescorted access. 
 
The staff notes that the final fingerprint provisions attached to this paper do not include 
additional background investigation requirements for which the NRC solicited stakeholder 
feedback.  Stakeholders were opposed to an expansion of the scope of this rulemaking to 
include background investigations.  The staff agrees with stakeholders that the implementation 
of AEA Section 149 fingerprint requirements does not necessitate an expansion of the scope of 
this rulemaking to include the imposition of additional background investigation requirements.   
 
Implementation  
 
The staff recommends that the final rule provisions be effective 180 days after publication in the 
Federal Register.  In response to public comments, this compliance period is 60 days longer 
than the 120 days originally proposed.  The extended effective date of this final rule will provide 
time for licensees to develop or revise procedures and programs associated with the granting of 
unescorted access at their facilities to comply with the final 10 CFR 73.57(g) provisions.  The 
staff believes that the majority of procedure and plan changes are currently in place as a result 
of the previously issued unescorted access order.  
 
The NRC solicited input in the proposed rule, asking if there were any known aggregate impacts 
that could impede implementation of the proposed provisions.  In response, stakeholders stated 
that the proposed 10 CFR Part 37 rulemaking, “Physical Protection of Byproduct Material” 
(75 FR 33902; June 15, 2010) could adversely impact their capability to implement the 
unescorted access fingerprint rulemaking.  In response to these concerns, the NRC staff held a 
Category 3 public meeting on June 23, 2011 (ADAMS Accession No. ML111460100 and 
ML111821113) consistent with the Cumulative Effects of Regulation initiatives discussed in 
SECY-11-0032.  The principal objective of this Category 3 public meeting was to continue  
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outreach in support of openness and transparency and to facilitate communication that would 
enhance better understanding, interpretation, and implementation of this regulation.  An NRC 
staff member from the Part 37 rulemaking was present to address these concerns.  Additionally, 
the staff intends to offer an informed series of site-specific implementation meetings for each 
licensee.  
 
COMMITMENTS: 
 
Implementation planning meetings as described in enclosed communication plan.  This action 
includes no other new commitments other than routine rule-related items. 
 
RECOMMENDATIONS: 
 
The staff recommends that the Commission take the following actions: 
 
1.  Approve for publication in the Federal Register the amendment to 10 CFR 73.57 

(Enclosure 1). 
 
2.  Certify that this rule, if promulgated, will not have a significant impact on a substantial 

number of small entities.  This certification is included in the enclosed FRN and satisfies 
the requirement of the Regulatory Flexibility Act (5 U.S.C. 605(b)).     

 
3.  Note the following: 
 

a. The staff prepared a regulatory analysis for this rulemaking (Enclosure 2). 
 
c. The staff will inform the appropriate congressional committees of this action. 
 
d. The NRC Office of Public Affairs will issue a press release when the final 

rulemaking is filed with the Office of the Federal Register. 
 
e. An Office of Management and Budget (OMB) review is required, and the staff 

has forward a clearance package to the OMB desk officer for approval. 
 
RESOURCES: 
 
The resources required to complete this final rule have been budgeted for Fiscal Year 
(FY) 2011.  No additional resources are requested. 

Business Line Offices Product Line Product 
FY 2011 

Resources 

Operating Reactors 
Operating Reactors 

OIS 
NRR 

Rulemaking 
Rulemaking 

Rulemaking 
Rulemaking   

0.1
$50K and 0.8 FTE 

Operating Reactors NSIR Rulemaking Rulemaking  0.1

Operating Reactors OGC Rulemaking Rulemaking   0.1

Operating Reactors FSME Rulemaking Rulemaking   0.2

Operating Reactors ADM Rulemaking Rulemaking   0.1

        $50K and 1.4 FTE
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COORDINATION: 
 
OGC has no legal objection to the final rulemaking.  The Office of the Chief Financial Officer has 
reviewed this Commission paper for resource implications and has no objections.   
 
The rule suggests changes in information collection requirements that have been submitted to 
OMB for approval prior to the date the final rule is forwarded to the Office of the Federal 
Register for publication.   
 
 
      /RA by Martin J. Virgilio for/ 
 

R. W. Borchardt 
Executive Director  
  for Operations 

 
Enclosures:   
1.  Federal Register Notice  
2.  Regulatory Analysis 
3.  Regulatory Analysis Appendix 
 



 

 

[7590-01-P] 

NUCLEAR REGULATORY COMMISSION 

10 CFR Part 73 

RIN 3150–AI25 

[NRC-2008-0619] 

Requirements for Fingerprint-Based Criminal History Records Checks 

for Individuals Seeking Unescorted Access to Nonpower Reactors (Research or Test Reactors) 

 

AGENCY:  Nuclear Regulatory Commission. 

ACTION:  Final rule. 

SUMMARY:  The U.S. Nuclear Regulatory Commission (NRC) is amending its regulations to 

require nonpower reactor (NPR)1 licensees to obtain fingerprint-based criminal history records 

checks before granting any individual unescorted access to their facilities.  This action complies 

with the requirements of Section 652 of the Energy Policy Act of 2005 (EPAct) which amended 

Section 149 of the Atomic Energy Act of 1954, as amended (AEA), to require fingerprinting and 

a Federal Bureau of Investigation (FBI) identification and criminal history records checks of 

individuals permitted unescorted access to a utilization facility. 

DATES:  This rule is effective [INSERT DATE 180 DAYS AFTER PUBLICATION IN THE 

FEDERAL REGISTER].   

ADDRESSES:  You can access publicly available documents related to this rulemaking using 

                                                 

1 Note:  All currently licensed research and test reactors (RTR) are nonpower reactors.  NRC regulations 
consider all RTRs a subset of nonpower reactors (NPRs).  NPRs are defined in 10 CFR Part 50.2 and 
include utilization facilities licensed under Atomic Energy Act (AEA) Section 103 and 104.  The use of the 
term NPR in place of RTR properly incorporates all Class 103 and Class 104 licensees defined in 
§§ 50.21, and 50.22 as utilization facilities, although there are currently no NPR licensees that are not 
RTRs.  Therefore, the use of the term NPRs includes RTRs in this and all related rulemaking documents. 



 

2 

the following methods:  

• NRC’s Public Document Room (PDR):  The public may examine and have copied for a 

fee publicly available documents at the NRC’s PDR, Room O1-F21, One White Flint 

North, 11555 Rockville Pike, Rockville, Maryland 20852. 

• NRC’s Agencywide Documents Access and Management System (ADAMS):  

Publicly available documents created or received at the NRC are electronically online at 

the NRC’s library at http://www.nrc.gov/reading-rm/adams.html.  From this page, the 

public can gain entry into ADAMS, which provides text and image files of NRC's public 

documents.  If you do not have access to ADAMS or if there are problems in accessing 

the documents located in ADAMS, contact the NRC’s PDR reference staff at 1-800-397-

4209, 301-415-4737, or by e-mail to PDR.Resource@nrc.gov. 

• Federal rulemaking Web site:  Public comments and supporting materials related to 

this final rule can be found at http://www.regulations.gov by searching on Docket ID: 

NRC-2008-0619.  Address questions about NRC dockets to Carol Gallagher, telephone: 

301-492-3668; e-mail: Carol.Gallagher@nrc.gov. 

FOR FURTHER INFORMATION CONTACT:  Mr. A. Jason Lising, Office of Nuclear Reactor 

Regulation, U.S. Nuclear Regulatory Commission, Washington, DC 20555-0001, telephone 

301-415-3841, e-mail Jason.Lising@nrc.gov; Mr. Scott C. Sloan, Office of Nuclear Reactor 

Regulation, telephone 301-415-1619, e-mail Scott.Sloan@nrc.gov; or Ms. Beth Reed, Office of 

Nuclear Reactor Regulation, telephone 301-415-2130, e-mail Elizabeth.Reed@nrc.gov 

SUPPLEMENTARY INFORMATION: 

I. Background 

II. Public Comments on Proposed Rule 
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III. Discussion 

A. General  

B. Relaxing of Orders 

C. Implementation Plans 

IV. Section-by-Section Analysis 

V. Availability of Documents 

VI.  Criminal Penalties 

VII. Agreement State Compatibility 

VIII. Plain Language 

IX. Voluntary Consensus Standards 

X. Finding of No Significant Environmental Impact:  Availability 

XI. Paperwork Reduction Act Statement 

XII. Public Protection Notification 

XIII. Regulatory Analysis:  Availability 

XIV. Regulatory Flexibility Certification 

XV. Backfit Analysis 

XVI. Congressional Review Act 

I.  Background 

Before the terrorist actions of September 11, 2001, the NRC regulations in Title 10 of the 

Code of Federal Regulations (10 CFR), Section 73.60, and 10 CFR 73.67 imposed physical 

protection requirements on NPRs that included measures for storing and using special nuclear 

material in controlled access areas, monitoring the controlled access areas for unauthorized 

activities, and ensuring a response to all unauthorized activities to protect special nuclear 

material (SNM) from theft or diversion.  Subsequent to September 11, 2001, the NRC evaluated 
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the adequacy of security at NPRs and considered whether additional actions should be taken to 

help ensure the trustworthiness and reliability of individuals with unescorted access to licensees’ 

facilities.  The NPRs were advised to consider taking immediate additional precautions, 

including observation of activities within their facility.  Several NPRs have implemented 

additional security measures.  The NRC evaluated these additional measures at each facility 

during the remainder of 2001. 

From 2002 through 2004, the NPRs voluntarily implemented compensatory measures that 

included site-specific background investigations for individuals granted unescorted access to 

their facility.  Depending on local restrictions, such as university rules, some of these 

background investigations included provisions for FBI fingerprint-based criminal history records 

checks, while checks at other NPRs include provisions for local or State law enforcement 

fingerprint-based criminal history records checks.  Investigations at some NPRs did not include 

any fingerprinting.  The NRC has also conducted security assessments at certain NPRs which 

helped to identify risk-significant areas and materials.  

Section 652 of the EPAct, enacted on August 8, 2005, amended Section 149 of the AEA to 

require fingerprinting and FBI identification and criminal history records checks for individuals 

“permitted unescorted access to a utilization facility.”  NPRs are included within the definition of 

what constitutes a utilization facility.  Therefore, consistent with the requirement set forth in 

Section 149 of the AEA, any person granted unescorted access to an NPR must be 

fingerprinted and have those fingerprints submitted to the Attorney General of the United States 

through the Commission for identification and a criminal history records check.  

In SECY-05-0201, “Implementation of the Energy Policy Act of 2005,” dated 

October 31, 2005, the NRC staff informed the Commission of its plan for implementing the 

NRC’s responsibilities under the EPAct.  The Commission approved the staff’s 
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recommendations in a Staff Requirements Memorandum (SRM) dated January 5, 2006, and 

directed the staff to recommend appropriate interim regulatory actions that the NRC should 

implement while it developed the generic requirements for granting unescorted access, 

including the provisions in Section 652 of the EPAct pertaining to fingerprinting.   

In SECY-07-0011, “Interim Implementation of Fingerprinting Requirements in Section 652 of 

the Energy Policy Act of 2005,” dated January 12, 2007, the NRC staff provided information and 

recommendations to the Commission on its EPAct interim implementation plan.  In an SRM 

dated March 12, 2007, the Commission directed the NRC staff to expeditiously develop a 

definition of “unescorted access” that would apply to NPR licensees and issue orders to NPR 

licensees requiring fingerprinting for individuals that fall within this definition.  In order to ensure 

compliance with Section 104c of the AEA, the NRC staff was directed to impose only the 

minimum amount of regulation needed for NPR licensees.  The Commission also directed the 

NRC staff to proceed with a rulemaking to determine if additional personnel should be 

fingerprinted. 

In response to the Commission’s January 12, 2007, directive, the NRC imposed 

fingerprinting requirements for unescorted access to special nuclear material on the applicable 

NPR licensees by order (Order EA-07-074, “Issuance of Order Imposing Fingerprinting and 

Criminal History Records Check Requirements for Unescorted Access to Research and Test 

Reactors” (72 FR 25337; May 4, 2007), and Order EA-07-098, “Issuance of Order Imposing 

Fingerprinting and Criminal History Records Check Requirements for Unescorted Access to the 

General Atomics’ Research and Test Reactors” (72 FR 44590; August 8, 2007)).  The ADAMS 

Accession Numbers for these documents are ML070750140 and ML072050494, respectively.  

Specifically, the orders state that: 
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An individual who is granted “unescorted access” could exercise physical 
control over the special nuclear material possessed by the licensee, 
which would be of significance to the common defense and security or 
would adversely affect the health and safety of the public, such that the 
special nuclear material could be used or removed in an unauthorized 
manner without detection, assessment, or response by systems or 
persons designated to detect, assess or respond to such unauthorized 
use or removal. 
 

In implementing the requirement of the EPAct on an interim basis, the orders were issued 

requiring fingerprinting only for individuals with unescorted access to risk-significant materials 

(e.g., fuel), within the research and test reactor facilities.  Licensees were required to submit 

fingerprints of individuals who were seeking or currently had unescorted access.  Individuals 

who had previously been subjected to fingerprinting that would satisfy the requirements for 

unescorted access (e.g., access to safeguards information (SGI)) did not need to be 

fingerprinted again.  These orders required that a reviewing official consider the information 

received from the FBI in conjunction with the other requirements for unescorted access to 

determine whether an individual may be granted or allowed continued unescorted access.  The 

reviewing official was allowed to be the same official previously approved by the NRC for the 

SGI order (Order EA-06-203, “Issuance of Order Imposing Fingerprinting and Criminal History 

Records Check Requirements for Access to Safeguards Information,” dated 

September 29, 2006; ADAMS Accession No. ML061510049) that implemented the EPAct 

fingerprinting and criminal history records check requirements for individuals who seek access 

to SGI.2  The order provided that an NRC-approved reviewing official was the only individual 

who could make the unescorted access determination. 

Advance Notice of Proposed Rulemaking (ANPR) and Proposed Rule  

                                                 

2 The Safeguards Information orders were incorporated into 10 CFR Part 73 on Oct 24, 2008 (73 FR 63546). 
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On April 14, 2009 (74 FR 17115), the NRC published an ANPR to obtain stakeholder views 

on the issues associated with the proposal to require fingerprinting for criminal history records 

checks of individuals permitted unescorted access to NPRs.  The ANPR indicated that the NRC 

was beginning the process of establishing generic requirements for NPR licensees to obtain 

fingerprints for criminal history records checks of individuals granted unescorted access to their 

facilities.  The ANPR was intended to inform external stakeholders of the options the NRC was 

considering for implementing the fingerprinting requirements for NPR licensees as a proposed 

rule.  The ANPR provided interested stakeholders an opportunity to comment on the options 

under consideration by the NRC.  The NRC developed a proposed rule based on the feedback 

received on the ANPR and published the proposed rule on July 20, 2010 (75 FR 42000). 

 

II.  Public Comments on Proposed Rule 

 The public comment period for the proposed rule closed on October 4, 2010.  In response to 

a stakeholder’s request, the Commission directed the staff to reopen the public comment period.  

On December 20, 2010, the public comment period reopened (75 FR 79312) and subsequently 

closed on January 31, 2011.  The NRC received six comment letters in response to its 

solicitation during the first period and eleven comment letters during the reopened comment 

period.  Many of the comments in these letters raised similar issues.  A total of seventeen 

issues were identified, the majority of which were regarding differences from the 2007 NRC-

issued orders, material criteria requirements, and area criteria requirements.  The following is a 

summary of the public comments received and the NRC responses. 

 

General Comments Received During First Public Comment Period 
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 Comment:  Several commenters expressed the view that existing NRC security orders as 

implemented and inspected at their facilities are workable and acceptable to codify.  They stated 

that the wording of the proposed rule meets the principle of codifying the existing orders.  

However, these commenters further stated that the proposed wording goes beyond the scope of 

the existing orders without adequate justification.  According to the commenters, “The proposed 

rule does not adequately justify the expansion of requirements based on risk (risk informed) or 

performance issues (performance based) and, therefore, does not meet the staff’s publicly 

stated basis for expanding regulatory requirements.”   

 The commenter further stated the expansion of the requirements in the proposed rule is 

counter to previously issued NRC documents assessing the risk and security of NPRs operated 

under the existing security orders and the cited Section 104c of the AEA provision on minimum 

regulation.  “By stated policy and statute the NRC seeks, wherever possible, to establish ‘risk-

informed regulation’ and to ‘impose only such minimum amount of regulation.’  This new 

regulation does not seem in keeping with those goals.”  

 Of particular concern to the commenters is the removal of “public health and safety” and 

“common defense and security” significance from the requirements for protection of SNM.  They 

stated that the original orders implemented security enhancements (fingerprinting and 

background checks) to protect SNM of “significance to the common defense and security” or 

that would “adversely affect the health and safety of the public.”  The comment reiterated a 

previous comment made in response to NRC’s Advance Notice of Proposed Rulemaking 

(74 FR 17115, April 14, 2009), that the existing security orders as implemented and inspected at 

NPR facilities were adequate and acceptable.  Any codification should reflect the existing orders 

and should not impose new requirements or definitions. 
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 NRC Response:  The NRC agrees that the wording of the final rule does not capture the 

wording of the NRC security orders verbatim.  However, the NRC does not agree that failure to 

capture the wording of the orders verbatim constitutes an expansion of the orders’ 

requirements.  The NRC believes that the language of the final rule captures both the intent and 

the requirements of the security orders and does not constitute an expansion of the 

requirements with respect to SNM.  “SNM,” as used in the final rule language, maintains the 

same functional effect of the existing security orders’ language and should be understood to be 

of such quantity and/or enrichment to be significant to the public health and safety and to the 

common defense and security.   

 Furthermore, the NRC does not agree that the requirements imposed by the final rule are 

inconsistent with previously issued NRC documents assessing the risk and security of NPRs or 

with Section 104c of the AEA.  The NRC recognizes that the radiological risk posed by NPRs is 

relatively low and that this low risk informs the physical security requirements at NPRs.  The 

NRC believes that the final rule presents a framework that minimizes the impact on NPR 

licensees, consistent with the “minimal regulation” requirement of the AEA by identifying 

specific, risk-significant areas within NPR facilities that satisfy the statutory requirement to 

fingerprint all persons seeking unescorted access to utilization facilities.  The final rule 

fingerprints as few people as possible while still fulfilling the statutory requirement set forth in 

Section 149 of the AEA. 

 No changes to the rule language were made as a result of this comment.   

 

 Comment:  Several commenters stated that the original orders implemented security 

enhancements (fingerprinting and background checks) to prevent unauthorized use or removal 

of significant SNM “without detection, assessment, or response by systems or persons.”  The 
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proposed rule removes this detection and response concept and requires fingerprinting and 

background checks for individuals who are granted access to an “area,” regardless of whether 

such access would allow unauthorized use or removal without detection, assessment, or 

response.  The removal of the “detection, assessment, or response” language is not consistent 

with the background discussion of the issue in the proposed rule (75 FR 42003) which states 

the rule would make use of this clause and flexibility.   

 NRC Response:  The NRC agrees that the “detection, assessment, or response” language 

is not in the final rule.  The purpose of this rulemaking is to establish requirements for 

fingerprinting those individuals seeking unescorted access to NPRs.  The NRC believes that 

any individuals with unescorted access to SNM of such quantity and/or enrichment to be 

significant to the public health and safety and to the common defense and security or with 

unescorted access to vital areas at an NPR should be fingerprinted.  The NRC believes this 

requirement to fingerprint for unescorted access to NPRs should be independent from the 

licensees’ ability to “detect, assess, or respond” to an unauthorized removal of SNM.  

Furthermore, the NRC notes that there are existing detection, assessment, and response 

requirements set forth in 10 CFR 73.60 and 73.67.  Elimination of the “detection, assess, and 

respond” language in the final rule does not mean that licensees are no longer required to 

comply with existing detection, assessment, or response requirement.  No changes to the rule 

language were made as a result of this comment.  

  

 Comment:  Another commenter observed that the statements of consideration for the 

proposed rule states, “…the provisions in this proposed rule are constructed to provide 

flexibility, providing both an ‘area’ criterion (unescorted access to vital areas) and a ‘material’ 

criterion (unescorted access to SNM).”  However, the proposed rule could be interpreted such 
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that licensees would have to satisfy fingerprinting requirements for any personnel that would 

have access to vital areas or to materials.  This could have the unintended result that licensees 

would have to meet both area and material criteria, which is at odds with the stated intention of 

providing flexibility.  The commenter believes that the original 2007 NRC-issued security order 

wording should be used in Section 73.57(g)(2)(ii). 

 NRC Response:  The NRC agrees that the final rule will require licensees to comply with 

both vital area and SNM criteria when determining who needs to be fingerprinted when granted 

unescorted access to an NPR.  The intent of the 2007 NRC-issued security orders was to 

enhance security at NPRs.  The 2007 security orders limited fingerprinting for unescorted 

access at NPRs to a material criterion, with the understanding that the rulemaking process 

would evaluate additional fingerprinting requirements, including consideration of risk-significant 

areas.  The NRC believes that inclusion of a vital area criterion in the final rule language is 

necessary to ensure adequate protection at NPRs.   

 However, the NRC believes that few NPRs will be affected by the vital area criterion 

because few NPR facilities have vital equipment besides SNM (unescorted access to which 

already requires fingerprinting due to the material criterion of this rule).  Additionally, the NRC 

believes the impact of the vital area criterion will be minimal because those licensee personnel 

requiring unescorted access to vital areas will also likely require unescorted access to SNM or 

access to SGI (both of which already require fingerprinting).   

 The NRC believes that licensees will have flexibility in implementing the vital area criterion of 

this rule.  Licensees are responsible for determining which equipment and areas within their 

facilities, if any, are vital, provided that licensees clearly document how they arrive at that 

determination, using the definitions of vital area and vital equipment in Section 73.2.  No 

changes to rule language were made in response to this comment. 
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 Comment:  Several commenters were concerned with the addition of the term vital area.  

They stated that Section 73.57(g)(2)(i) of the proposed rule, “adds a new requirement to 

establish, define and control unescorted access to vital areas defined per Section 73.2.  The 

need for this additional regulation was not adequately justified in the proposed rule basis when it 

stated the new rule uses definitions that already apply to all provisions within 10 CFR Part 73 

and accordingly apply to RTR [NPR] licensees whose security requirements are governed by 

10 CFR Part 73...”   

  The commenter asserts that just because Section 149 of the AEA provides the Commission 

authority to establish regulation (for fingerprinting and criminal history checks), that does not in 

itself justify the need for specific regulatory expansion.  The recommendation is to remove the 

requirement for NPRs to evaluate for vital areas as currently defined in Section 73.2 for power 

reactors.  The commenters stated that current definitions for unescorted access placed by the 

NRC security order and defended by the staff as acceptable should be maintained or adequate 

justification through analysis should be provided supporting the need for additional regulation of 

vital areas. 

 NRC Response:  The NRC agrees that the term “vital area” did not appear in the 2007 NRC-

issued orders.  However, the NRC disagrees that the inclusion of the vital area in the final rule 

language is a new requirement in itself.  The term “vital area” is defined in Section 73.2 as “any 

area which contains vital equipment.”  “Vital equipment,” in turn, is defined in Section 73.2 as 

“any equipment, system, device, or material, the failure, destruction, or release of which could 

directly or indirectly endanger the public health and safety by exposure to radiation.  Equipment 

or systems which would be required to protect public health and safety following such failure, 

destruction, or releases are also considered to be vital.”   
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 The vital area concept is applicable to all utilization facilities, including NPRs.  NPRs that 

have a vital area are required to protect them in accordance with the requirements set for in 

Part 73.  The only new requirement that the final rule imposes on NPR licensees that have a 

vital area, is to fingerprint those individuals seeking unescorted access to these areas.  This is 

consistent with the statutory requirement set forth in Section 149 of the AEA to fingerprint those 

individual granted unescorted access to a utilization facility.   

 The NRC disagrees with the comment that the amended Section 149 of the AEA does not in 

itself justify the need for specific regulatory expansion.  However, the NRC believes that the 

impact of the vital area criterion will be minimal because few NPR facilities have vital equipment 

besides SNM (unescorted access to which already requires fingerprinting due to the material 

criterion of this rule).  Additionally, the NRC believes the impact of the vital area criterion will be 

minimal because few licensee personnel will require unescorted access to vital areas that do 

not require unescorted access to SNM or to SGI.  In the development of this rulemaking, the 

NRC re-evaluated whether an area criterion, as applied to the requirements of fingerprinting 

individuals seeking unescorted access to the facility, is required to ensure that the fingerprinting 

requirements in Section 149 of the AEA are properly and completely implemented for NPRs.  

The rule bifurcates the fingerprint requirement for “access to a utilization facility” into two criteria 

which the rule terms “SNM” and “vital area” – both of which licensees must comply with by the 

implementation date of this rule.  The NRC made an affirmative determination that both a 

material criterion and an area criterion are required to implement the statutory requirements of 

Section 149 of the AEA for NPR facilities.   

 

 Comment:  One commenter stated, “…the [statements of consideration] for the section 

[Section73.57(g)(2)(i)] indicates a significant burden for licensees when it states, 
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‘...implementation of this proposed revision may involve a significant amount of interpretation on 

the part of [NPR] licensees, the NRC expects that [NPR] licensees would have clear 

documentation to support their decisions. (75 FR 42008)’”    

 NRC Response:  The NRC disagrees with the comment that a significant burden will be 

placed on licensees.  The NRC believes that the final rule language is clear and will not require 

significant interpretation beyond that provided in the statements of consideration.  The purpose 

of including well-defined area and material criteria is to lessen the need for licensees to interpret 

when fingerprinting is required.  Furthermore, the NRC does not believe that requiring licensees 

to document their access authorization determinations poses an undue burden.    

  

 Comment:  Another commenter referenced the NRC’s assertion in the proposed rule which 

stated, “The equipment, systems, devices, and material that fall within Section 73.2 vital 

equipment definition meet the utilization facility definition in Section 11.cc of the AEA.  Hence, 

fingerprinting individuals who wish to have unescorted access to vital areas is ensuring that 

individuals permitted access to the ‘utilization facility,’ as defined in the AEA, is properly 

implemented in the NRC’s regulations.”  The commenter expressed the view that this statement 

implies every piece of equipment and all materials within a “utilization facility” (i.e. a 10 CFR 50 

licensed nuclear reactor facility) are considered vital rather than specific areas or equipment.  

The commenter stated that this statement is “grossly incorrect” and; therefore, any subsequent 

conclusions that this statement intended to support should be considered questionable.  The 

Section 73.2 definition of vital equipment applied at the National Institute of Standards and 

Technology Center of Neutron Research bounds the limiting Maximum Hypothetical Accident 

(MHA) to protect the health and safety of the general public and the protection of SNM in 

quantities significant to the common defense and security.  Vital equipment or areas have been 
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defined and explained in the NRC-approved Physical Security Plan and reviewed for adequacy 

and correctness within NRC-sponsored Physical Security Assessments for the National Bureau 

of Standards Reactor.  The definition of vital area and vital equipment as applied has been 

reviewed under the current threat environment by the NRC so there should be no requirement 

or expectation for NPR licensees to provide additional “clear documentation to support their 

decisions” under the proposed rule. 

 NRC Response:  The NRC agrees that not every piece of equipment within a NPR meets 

the definition of vital equipment contained within a vital area.  As noted above, the terms “vital 

equipment” and “vital area” have specific definitions within Part 73.  The NRC established the 

vital area and SNM criteria for this rule as a means to define the specific areas for which 

individuals must be fingerprinted when seeking unescorted access to a NPR.  Many NPR 

facilities are located within classroom or laboratory buildings with no clear demarcation between 

the reactor facility and unrelated areas.  Therefore, many persons pass through the buildings 

housing NPR facilities who are not affiliated with the reactor itself.  Instead of requiring 

fingerprinting for every person entering the building that houses the reactor facility, the NRC 

believes that the use of the vital area and SNM criteria to determine which personnel must get 

fingerprinted fulfills the statutory requirement of Section 149 of the AEA.  No changes to the rule 

language were made as a result of this comment. 

 

 Comment:  Another commenter expressed the view that phrasing of the proposed language 

in Section 73.57(g)(1) that states: “No person shall be permitted unescorted access to a 

nonpower reactor facility unless that person has been determined by an NRC-approved 

reviewing official to be trustworthy and reliable based on...” could result in the misinterpretation 

that fingerprinting requirements must be met for access to any part of a nonpower reactor 
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facility, which is not the stated intention of the proposed rule.  Such a misinterpretation might be 

avoided by stating that: “No person shall be permitted unescorted access at a nonpower reactor 

facility unless that person has been determined by an NRC-approved reviewing official to be 

trustworthy and reliable based on...”   

 NRC Response:  The NRC disagrees with this comment.  Paragraph g(2) of the rule 

identifies specific areas within the NPR facility, unescorted access to which requires a FBI 

fingerprint-based criminal history records check.  The NRC believes that the inclusion of area 

and material criteria makes it clear when licensees must fingerprint individuals seeking 

unescorted access to the NPR.  No changes to the rule language were made as a result of this 

comment. 

 

 Comment:  One commenter recommended that in addition to specifying the requirements in 

accordance with NRC order EA-07-074, the rule could state:  “…licensees may specify vital 

areas for which fingerprinting requirements must be met to ensure that those without unescorted 

access could not exercise physical control over materials.” 

 NRC Response:  The NRC disagrees with this comment.  The NRC believes requiring 

fingerprint-based criminal history records checks for those seeking unescorted access to vital 

areas, as defined in 10 CFR 73.2, is critical in fulfilling the statutory requirements of Section 149 

of the AEA.  Use of the phrase recommended by the commenter does not convey the 

appropriate obligation of licensees to implement the requirements of the final rule.   No changes 

to the rule language were made as a result of this comment. 
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 Comment:  Several commenters expressed the view that Section 73.57(b)(2)(i) appears 

subordinate and redundant to 10 CFR 73.61.  They believe that 10 CFR 73.61 should be 

updated and referenced as opposed to adding new exceptions in Section 73.57.  

 NRC Response:  The NRC disagrees with the comment.  The Commission previously 

addressed this topic on February 2, 2007 (72 FR 4948), in the 10 CFR 73.61 rulemaking, “Relief 

From Fingerprinting and Criminal History Records Checks.”  Although similar, Section 73.61 

provides relief from fingerprinting requirements for certain categories of individuals considered 

trustworthy and reliable to permit unescorted access to radioactive material or other property.  

Paragraph(b)(2)(i) of Section 73.57 offers similar relief for unescorted access to utilization 

facilities or SGI.  This rule is specific to nonpower reactors and is best contained in a single 

section of Part 73 (i.e., Section 73.57).  No changes to the rule language were made as a result 

of this comment. 

 

 Comment:  Several commenters stated that in public meetings, stakeholders have 

requested relief from the requirement that the only basis for unescorted access is fingerprints 

submitted through the NRC to the Attorney General; instead of allowing for other mechanisms to 

achieve the same end of providing criminal history check from the FBI.  The NRC has previously 

stated that this is required by Section 149 of the AEA.  While Section 149a does mandate this 

mechanism, Section 149b states: “The Commission, by rule, may relieve persons from the 

obligations imposed by this section, under specified terms, conditions, and periods, if the 

Commission finds that such action is consistent with its obligations to promote the common 

defense and security and to protect the health and safety of the public.”  The NRC has made 

use of this exception in the proposed Section 73.57(b)(2)(i) and in existing Section 73.61.  

Therefore, the mechanism for relief is within the statute, with the basis that the action 
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(fingerprint and criminal history checks by other mechanisms) is equivalent to Section 149a and 

therefore “consistent with its (the NRC's) obligations to promote the common defense and 

security and to protect the health and safety of the public.” 

 NRC Response:  The NRC disagrees with the comment suggestion to the extent that it is 

asking for alternative methods to those that are set forth in Section 149 of the AEA.  The NRC 

notes that Section 149 requires the Commission to fingerprint any person granted unescorted 

access to a utilization facility.  Section 149.a.(2) of the AEA requires that these fingerprints be 

submitted to the Attorney General of the United States through the Commission for identification 

and a criminal history records check.  The Commission does not have discretion to deviate from 

this statutory requirement.     

 The commenter correctly notes that Section 149.b of the AEA allows the Commission to 

relieve by rule persons from the obligations imposed by Section 149.a of the AEA.  The 

exemptions listed in Section 73.57(b)(2)(i) and in existing Section 73.61 include persons who 

are considered trustworthy and reliable by virtue of their occupational status and have either 

already undergone a background or criminal history records checks as a condition of their 

employment, or are subject to direct oversight by government authorities in their day-to-day job 

functions.  No changes to the rule language were made as a result of this comment. 

 

 Comment:  Several commenters expressed the view that the NRC has the authority to waive 

the fees it charges to process fingerprints and criminal history records checks.  They disagreed 

with a previous NRC response that Section 149 of the AEA “explicitly requires” fees be collected 

and “the NRC does not have authority to waive the fee” (75 FR 42003).  The commenters assert 

that Section 149e of the AEA states, “The Commission may establish and collect fees to 

process fingerprints and criminal history records under this section,” but it does not require it.  
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The commenters conclude by stating, “The AEA Chapter 4 also directs the Commission ‘to 

exercise its powers in a manner to ... insure the continued conduct of ... activities at support 

research facilities...’  Therefore, waiver of any additional NRC administrative cost in 10 CFR 

57(d)(3)(ii) for NPR institutions will promote both the implementation of the proposed rule and 

the intent of AEA Chapter 4.” 

 NRC Response:  The NRC is sensitive to the costs involved in regulation.  The fees charged 

to NPR facilities for fingerprinting are the direct costs incurred from the Department of Justice 

for fingerprint processing.  No changes to the rule language were made as a result of this 

comment. 

 

 Comment:  Several commenters stated that the readability of 10 CFR Part 73 is problematic 

and gave various suggestions.  They stated that 10 CFR Part 73 is a complicated part with 

many facets that dictate stringent requirements on nuclear power plants.  Portions of the 

regulation are applicable to NPRs.  It is a difficult part to navigate and determine applicability.  

Adding more sections to this rule, using the definitions section of the part and using legalistic 

language does not meet the intent of Presidential Direction on “Plain Language in Government 

Writing” or assist the Commission in meeting the AEA direction on minimal regulation of NPRs.  

Some improvements that could easily be incorporated include: (1) a clear applicability statement 

(Section 73.57(a)(1)) (this section currently says (in essence) that Section 73.57 is applicable to 

all licensees engaged in any activity subject to Commission regulation; this does not seem 

correct and does not promote ease of use of the regulation), (2) clear applicability for each 

paragraph section, (3) shorter sentences and/or bulleted lists to simplify paragraphs, and  (4) 

less use of references to other sections and/or short description of the section (example 

Section 73.2 (Definitions) or Section 73.61 (Relief from Fingerprinting)). 
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 NRC Response:  The NRC agrees with the comment that 10 CFR Part 73 is complicated, 

and acknowledges that those unfamiliar with the regulations may have some difficulty 

understanding them.  The NRC is willing to provide outreach and education to assist licensees 

in understanding the final rule.  The NRC decided to use Section 73.57 for processing 

fingerprints so that NPR licensees and future nonpower reactor licensees will have their 

fingerprints taken, handled, and processed in a manner consistent with other fingerprinting 

requirements including the NPR fingerprinting orders and the SGI fingerprinting regulations.   

 From a regulatory standpoint, putting another set of fingerprinting requirements somewhere 

else in the regulations would be redundant and would further complicate the readability of 

Part 73.  No changes to the rule language were made as a result of this comment.   

 

 Comment:  One commenter supported the rulemaking as written, but expressed that any 

further regulations in regard to any additional background investigation requirements above and 

beyond fingerprinting should be left to the individual NPR licensees.  The commenter felt that 

the NPR licensee is in the best position to decide what additional, if any, information is 

necessary to determine the trustworthiness and reliability of an individual seeking unescorted 

access and that this is consistent with the NRC’s obligation under Section 104c of the AEA to 

put in place the minimum requirements for NPR licensees. 

 NRC Response:  The NRC agrees with this comment.  Licensees are responsible for 

determining the trustworthiness and reliability of persons granted unescorted access to their 

facilities in accordance with the requirements set forth in NRC regulations.  The NRC does not 

anticipate adding any additional requirements beyond the fingerprinting requirement to NPR 

licensees at this time.  Licensees may decide to review additional information beyond that 

required by NRC regulations, consistent with applicable Federal and State laws, if the licensee 
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determines that such information is necessary to make an adequate trustworthiness and 

reliability determination.  No changes to the rule language were made as a result of this 

comment. 

 

 Comment:  One commenter stated that the NPR facilities did not have a clear understanding 

of the consequences of the rule and requested that the NRC extend the comment period to 

coincide with the expiration of the proposed rule for 10 CFR 37 on January 31, 2011.  

 NRC Response:  The NRC understands the comment and reopened the public comment 

period on December 20, 2010 (75 FR 79312).  The extended comment period remained open 

until January 31, 2011. 

 

 Comment:  Several commenters expressed the view that employees who are not NRC 

employees but are employed by State or Federal Governments are subject to 

fingerprint/background checks as a condition of employment and for obtaining security 

clearances.  Equivalence needs to be established to reduce the burden and expense associated 

with clearing the same individual multiple times. 

 NRC Response:  The NRC agrees with this comment.  The final rule language is modified to 

include State and Federal non-NRC employees to those exempt from additional fingerprinting in 

Section 73(b)(2)(i). 

 

 Comment:  One commenter stated that the use of fingerprints to perform domestic criminal 

history checks does not provide sufficient background information on foreign individuals seeking 

unescorted access and gives the illusion of a thorough check, when only a fraction of the 

individual's criminal history may be covered by U.S. records.  The commenter recommended the 
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criminal history check include a foreign individuals’ home country or international police 

cooperation to perform a criminal record check in their previous nation of residence, and to 

include a check against the terrorist watch list. 

 NRC Response:  The NRC agrees that FBI fingerprint checks are likely only to give 

information about domestic criminal history.  Fingerprinting has long been a trusted method of 

verifying an applicant’s identity, and it serves as an accepted method of searching existing U.S. 

records for domestic criminal history.  The scope of this proposed rulemaking is to develop 

regulations implementing the fingerprint requirements set forth in Section 149 of the AEA.  

Section 149.a.(2) of the AEA requires that, “All fingerprints obtained by an individual or 

entity…be submitted to the Attorney General of the United States through the Commission for 

identification and a criminal history records check,” for those seeking or permitted unescorted 

access to utilization facilities.  The NRC recognizes that an FBI criminal history records check 

may be only one aspect of a licensee’s determination to grant an individual unescorted access 

to an NPR.  Many licensees undertake more extensive background investigations as they deem 

necessary.  No changes to the rule language were made as a result of this comment. 

 

General Comments Received During Reopened Public Comment Period 

 All eleven comments received during the second public comment period referred to the 

proposed rule and previously submitted public comments provided by other facilities and the 

National Organization of Test, Research, and Training Reactors (TRTR).  All eleven comments 

supported TRTR’s comments submitted on October 3, 2010 (NRC-2008-0619-0019), which are 

addressed previously in this document under, “General Comments Received During First Public 

Comment Period.”  The sentiments stated that the proposed rule adds additional requirements 

for security at NPR facilities that will further limit student, faculty, and research access and divert 
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additional resources from educational and research missions.  The following are additional 

comments received during the reopened public comment period  

 

 Comment:  Several commenters expressed the view that there is no clear evidence these 

additional requirements will provide a commensurate improvement in the protection of public 

health and safety.  They stated that after the events of September 11, 2001, the NRC required 

compensatory measures that were implemented by all NPR facilities via the Confirmatory Action 

Letter process.  Several years later, the NRC issued order EA-07-074, requiring fingerprinting 

and criminal history records checks for individuals with unescorted access as defined by the 

order.  In the decade since September 11, 2001, there have been no credible threats to security 

at NPRs.  The measures and order implemented since then have provided more than adequate 

additional protections given the implications of that historic occurrence.  With no indications of 

an increased probability of threat against NPRs, there can be no justification for further 

prescribed additional security requirements which heretofore have been adequate. 

 NRC Response:  The NRC agrees that there is no current, specific, credible threat to the 

security of NPRs.  Furthermore, the NRC agrees that NPR security requirements, including 

regulations, NRC-issued security orders, and compensatory measures have provided adequate 

protection at NPRs to date.  However, the NRC is required under Section 149 of the AEA to 

implement the requirement to fingerprint all persons seeking unescorted access to utilization 

facilities, including NPRs.  Since 2007, the NRC has relied on security orders to fulfill this 

statutory requirement, but the NRC prefers to regulate by rulemaking vice regulating by orders.  

The rulemaking process allows deliberate processes and extensive stakeholder involvement 

that orders do not.  The 2007 NRC-issued security orders have provided adequate protection 

and allowed a shorter implementation time, but this final rule has been shaped by lessons 
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learned from the orders, rulemaking process best practices, and engagement from the NPR 

community. 

  

 Comment:  Two commenters stated similarly that they believed the proposed rule would 

begin limiting the educational opportunities at many facilities without further advancing the 

security of these facilities.  The proposed rule adds additional requirements for security at NPR 

facilities that will very likely limit student, faculty, and researcher access and divert additional 

resources from their educational and research missions.  They note that in difficult budget times, 

resources are very tight and funding support at the State level is already limited.  Additional 

requirements would likely further reduce the educational and research capabilities of some 

facilities to the point where they may be closed and cease to contribute to these missions and 

the nuclear education in our country.  They have no problem with the need to provide a secure 

and safe environment, but feel that current procedures are more than adequate so that the 

proposed additional requirements add extremely little to that environment (if anything) while 

diverting both attention and resources from more important matters. 

 NRC Response:  The NRC is sensitive to the costs of regulation.  The only requirement in 

this final rule that is additional to the 2007 NRC-issued security orders is to fingerprint those 

persons seeking unescorted access to vital areas.  As stated above, the NRC believes the 

impact of the vital area criterion will be minimal because few NPR facilities have vital equipment 

besides SNM (unescorted access to which already requires fingerprinting due to the material 

criterion of this rule).  Additionally, the NRC believes the impact of the vital area criterion will be 

minimal because few licensee personnel will require unescorted access to vital areas that do 

not require unescorted access to SNM or to SGI.  In the development of this rulemaking, the 

NRC re-evaluated whether an area criterion, as applied to the requirements of fingerprinting 
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individuals seeking unescorted access to the facility, is required to ensure that the fingerprinting 

requirements in Section 149 of the AEA – the regulatory basis by which this rulemaking was 

initiated – are properly and completely implemented for NPRs.  The rule bifurcates the 

fingerprint requirement for “access to a utilization facility” into two criteria which the rule terms 

“SNM” and “vital area” – both of which licensees must comply with by the implementation date 

of this rule.  The NRC made an affirmative determination that both a material criterion and an 

area criterion are required to implement the statutory requirements in Section 149 of the AEA for 

NPR facilities.   

 

 Comment:  Another commenter was concerned that the proposed rule would further 

discourage utilization of research reactor facilities by individuals who pose essentially no 

security risk.  The commenter stated that many reactors today already face the prospect of 

diminished utilization and anything that would further discourage potential users will have a 

detrimental impact on the viability of these facilities.  The commenter concluded that any 

regulations proposed by the NRC should have an adequately demonstrated basis in terms of 

information available in the public record.  The commenter was unaware of any serious security 

incidents, such as attempted theft of SNM or sabotage of reactor facilities, by persons without 

fingerprinting checks.  The commenter recommended that cognizant Federal agencies should 

use caution in broadly applying new rules, particularly without taking into account the added 

paperwork burdens and costs associated with such rulemaking.  This impact can be particularly 

devastating for smaller research reactor facilities that are already under considerable budgetary 

pressure from their host institutions. 

 NRC Response:  The NRC does not intend to discourage utilization of research reactor 

facilities in any way.  However, the principle focus of this rule is to implement Section 149 of the 
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AEA as amended, which requires fingerprinting of all individuals given unescorted access to an 

NPR.  The NRC believes that this requirement presents a minimal burden to NPRs as the 

differences between this final rule and the 2007 NRC-issued security orders are minimal.  In 

order to ensure complete and proper implementation of the statute’s requirements for both 

current NPR licensees and future NPRs, this rulemaking incorporates an additional area 

criterion beyond the SNM criterion invoked by the order.  The area criterion is to ensure that 

individuals seeking unescorted access to areas that contain vital equipment are fingerprinted 

and thereby receive FBI fingerprint-based criminal history records checks.   

 

Comments Responding to NRC-Posed Questions 

 In the proposed rule FRN dated July 20, 2010 (75 FR 42008), the NRC requested 

stakeholder feedback on additional topics.  The three questions presented were: 

 1.  Is 120 days sufficient time to implement the new provisions, including revising or 

developing fingerprinting programs or procedures? 

 2.  Are there any other newly issued NRC requirements or impositions (aggregate impacts) 

that you expect could adversely impact your ability to implement the proposed provisions? 

 3.  If there are other potential aggregate impacts, is there a time when you expect that these 

impacts will become insignificant in terms of your capability to implement the new proposed 

revisions? 

  

 Comment:  The NRC received 3 total responses to a question concerning the 

implementation of Section 73.57.  Two commenters stated that the 120 days for implementation 

is sufficient time provided that individual licensees may request an extension based on other 
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activities and limited staff resources.  One of the commenters stated that this time period was 

sufficient only if the rule was amended as they had requested. 

 NRC Response:  The NRC understands the concern regarding the implementation period.  

Accordingly the NRC held a Category 3 public meeting on June 23, 2011, to better understand 

concerns associated with implementation.  The effective date of the rule was extended to 

180 days in response to these concerns to enable implementation planning meetings with all 

affected stakeholders.  Given the NRC security orders already in place, the NRC will allow 

180 days for full implementation of this rule to provide for a smooth transition in adoption of this 

regulation.   

 

 Comment:  In response to an NRC question whether there are other newly issued NRC 

regulations that have an aggregate impact to implementing Section 73.57, several commenters 

stated that the proposed rule for 10 CFR Part 37, “Physical Protection of Byproduct Material” 

(75 FR 33902; June 15, 2010), will impact their ability to implement Section 73.57 as the same 

process and procedures are impacted by both rules.  The actual impact of Part 37 (as with the 

final Section 73.57) is unknown as the rule is in draft. 

 One commenter continued by stating that they identified no specific aggregate impact, but if 

the proposed rule were implemented as worded, multiple areas will be declared vital areas, 

facility access will be further restricted, SNM of no significance will be removed from temporary 

storage areas and moved into the vital controlled access areas, research/education activities 

using these materials will be halted if necessary to comply with the regulation until suitable 

protections can be evaluated, and clear documentation established.  This commenter requested 

that NRC ensures regulatory discretion remains for individual licensees when implementing the 

new rule. 
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 Another commenter continued by stating that individual licensees may have aggregate 

impacts (such as ongoing licensing actions or relicensing) and also recommended that the NRC 

ensure regulatory discretion remains when implementing the new rule. 

 

 NRC Response:  The NRC disagrees with the comments with regard to the implementation 

challenges.  As noted in response to the comments above, the NRC extended the effective date 

of the rule to 180 days and NRC staff will meet with NPR licensees to support implementation.  

Regarding the relationship of proposed Part 37, “Physical Protection of Byproduct Material” 

(75 FR 33902; June 15, 2010), and this rulemaking, Part 37 would deal specifically with the use 

and transport of Category 1 and Category 2 quantities of radioactive material as defined in 

proposed Part 37.  The changes to Section 73.57 presented in this final rule are written 

specifically to ensure proper fingerprinting for unescorted access to SNM and vital areas at 

NPRs.  As such, this amendment to Section 73.57 is separate and distinct from the provisions 

that NRC may incorporate into Part 37 to address radioactive material. 

 The use of the vital area criterion expands a requirement to fingerprint individuals who wish 

to have unescorted access to areas in NPRs that may not contain SNM, but instead may 

contain vital equipment that is important from a radiological sabotage standpoint (i.e., if it is a 

vital area that is established to contain only SNM, then that is already captured in the SNM 

criterion).  The term vital area is used in its definition found in Section 73.2.  As such, only those 

NPR licensees who have vital areas as defined in Part 73 are likely subject to this added 

requirement.  This vital equipment would likely exist only at the higher power NPRs, and the 

vital areas where they are contained can be identified by reference to the current security plans 

and informed by the security assessments.  For most NPR facilities, the SNM criterion 

adequately ensures that individuals who wish to have unescorted access are fingerprinted.  No 
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regulatory discretion is allowed for this rule; however, the NRC staff will work with NPR 

licensees to support proper interpretation and implementation of these criteria. 

 

III.  Discussion 

A.  General Discussion 

 These amendments establish generically applicable fingerprinting requirements for 

nonpower reactor licensees similar to those previously imposed by the Commission’s orders 

pertaining to the granting of unescorted access.  The amendments implement the requirement 

in Section 149.a.(1)(B)(i)(I) of the AEA that the Commission require to be fingerprinted any 

individual who is permitted unescorted access to a utilization facility. 

As previously noted, Section 149 of the AEA requires that the Commission fingerprint 

and conduct a criminal history records check of individuals seeking unescorted access at a 

broader range of NRC licensees and regulated facilities.  Utilization facilities, including NPRs. 

which were not previously subject to these requirements, are now subject to these fingerprint 

requirements.  It is this specific expansion in regulatory authority that is the subject of this 

proposed rule (i.e., extension of these fingerprint-based FBI criminal history records checks 

requirements to NPRs). 

Section 149 of the AEA now requires fingerprinting for individuals seeking unescorted 

access to a “utilization facility.”  “Utilization facility” is a term that is defined in Section 11.cc. of 

the AEA as:  

(1) any equipment or device, except an atomic weapon, determined by 
rule of the Commission to be capable of making use of special nuclear 
material in such quantity as to be of significance to the common defense 
and security, or in such manner as to affect the health and safety of the 
public, or peculiarly adapted for making use of atomic energy in such 
quantity as to be of significance to the common defense and security, or 
in such manner as to affect the health and safety of the public; or (2) any 



 

30 

important component part especially designed for such equipment or 
device as determined by the Commission. 
 

The Commission has defined “utilization facility” in 10 CFR 50.2 as any nuclear reactor 

other than one designed or used primarily for the formation of plutonium or uranium-233. 

In developing these proposed provisions, the NRC recognized that when constructing 

requirements for NPR licensees, it should be cognizant of the direction in Section 104c of the 

AEA which states, in part that:  

The Commission is directed to impose only such minimum amount of regulation of the 
licensee as the Commission finds will permit the Commission to fulfill its obligations 
under the Act to promote common defense and security and to protect the health and 
safety of the public and will permit the conduct of widespread and diverse research and 
development. 
 

 The proposed revisions discussed in this document are constructed in accordance with 

the requirements of Section 149 of the AEA and within the constraints of Section 104c of the 

AEA.   

 

B.  Relaxing of Orders 

Section 73.57 as amended replaces, in whole, the interim requirements imposed by 

Order EA-07-074, “Issuance of Order Imposing Fingerprinting and Criminal History Records 

Check Requirements for Unescorted Access to Research and Test Reactors,” (72 FR 25337; 

May 4, 2007) and Order EA-07-098, “Issuance of Order Imposing Fingerprinting and Criminal 

History Records Check Requirements for Unescorted Access to the General Atomics’ Research 

and Test Reactors” (72 FR 44590; August 8, 2007).  The final rule amends Section 73.57 with 

similar requirements that ensure proper implementation of the requirements in Section 149 of 

the AEA.   Accordingly, once current NPR licensees have implemented the requirements in 
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Section 73.57, the NRC will consider relaxing Order EA-07-074 and Order EA-07-098.  All 

orders will remain in effect until the NRC takes specific action to relax them. 

 

C.  Implementation Plans 

The effective date of this rule is [INSERT DATE THAT IS 180 DAYS AFTER 

PUBLICATION IN THE FEDERAL REGISTER] which will allow 180 days for implementation.  

This is 60 days more than the 120 originally proposed time period in response to public 

comments.  The extended effective date of this final rule will provide time for licensees to 

develop or revise procedures and programs associated with the granting of unescorted access 

at their facilities to comply with the final 10 CFR 73.57(g) provisions.  The NRC believes that the 

majority of procedure and plan changes are currently in place as a result of the previously 

issued unescorted access order.  Additionally, the NRC believes this provides sufficient time for 

additional individuals to be fingerprinted and approved by the reviewing official.   

 The NRC held a Category 3 public meeting on June 23, 2011 (ADAMS Accession No. 

ML111460100 and ML111821113).  The principal objective of this Category 3 public meeting 

was to continue outreach in support of openness and transparency and to facilitate 

communication that would enhance better understanding, interpretation, and implementation of 

this regulation.  The NRC staff intends to offer an informed series of site-specific implementation 

meetings for each licensee.  The intent of these meetings is to facilitate communication and 

provide the licensees an opportunity to discuss how they will ensure compliance with this rule. 

 

IV.  Section-by-Section Analysis 

A.  Section 73.57(a) General 
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Paragraphs (a)(1) and (a)(2) are simplified because the first portion of the current regulation 

which includes current power reactors licensed under 10 CFR Part 50 and applicants for power 

reactor licenses, is encompassed by the second portion of the provision that requires licensees 

that engage, or intend to engage in any regulated activity, be subject to the provisions of 

Section 73.57. 

Paragraph (a)(3) is revised to add NPRs into the scope of licensees subject to Section 73.57 

fingerprint provisions.  Nonpower reactor licensees would be added to Section 73.57 to make 

use of the current fingerprint requirement provisions that are being successfully used for other 

licensees subject to FBI fingerprint-based criminal history records checks.  This would ensure 

that NPR licensee fingerprints are handled in a manner that is both consistent with the process 

used for other licensees, and that ensures the NRC meets it obligations under the AEA for the 

handling and processing of fingerprints with the FBI. 

 

B.  Section 73.57(b) General performance objective and requirements 

Paragraph (b)(1) is revised to include nonpower reactor licensees in the scope of the 

general performance and objective requirements of Section 73.57.  The paragraph points to 

new Paragraph (g) where the specific unescorted access provisions for NPR licensees are 

described. 

Paragraph (b)(2)(i) is revised to add nonpower reactor facilities.  Paragraph (b)(2)(i) is 

further revised to list “offsite response organizations responding to a nonpower reactor facility” 

as one of the categories that does not require fingerprinting under the revised Section 73.57 

provisions.  Based on comments received in response to the proposed rule, Paragraph (b)(2)(i) 

is further revised to add “Federal” (non-NRC) employees who have had equivalent reviews of 
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FBI criminal history data to the list of individuals that licensees need not fingerprint in 

accordance with the requirements of this section. 

Paragraph (b)(2)(v) is added to enable individuals who have a valid unescorted access 

authorization to a nonpower reactor facility on the effective date of the rule (granted in response 

to NRC Orders EA-07-074 and EA-07-098) to retain their access authorization and not be 

required to have a new fingerprint-based FBI criminal history records check under 

Section 73.57(g) until such time that the individual’s existing authorization either expires, is 

terminated, or is otherwise required to be renewed.  

 Paragraph (b)(4) is revised to relieve NPR licensees from being required to fingerprint an 

individual if the licensee is reinstating the unescorted access to a granted individual when that 

individual returns to the same reactor facility, and the unescorted access has not been 

interrupted for a continuous period of more than 365 days.  

Paragraph (b)(5) is revised to provide nonpower reactor licensees the discretion to not 

fingerprint individuals for which fingerprint-based criminal history records checks have been 

conducted, and for which the criminal history records checks can be transferred to the gaining 

licensee in accordance with Section 73.57(f)(3).  This revision allows for reciprocity of 

fingerprint-based criminal history records checks and grants NPR licensees the same discretion 

that is currently granted to power reactor licensees.  

Paragraph (b)(8) is revised to include NPR licensees to ensure that NPR licensees use 

the information obtained as part of the criminal history records checks solely for the purpose of 

determining an individual’s suitability for unescorted access. 

   

C.  Section 73.57(c) Prohibitions 
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Paragraph (c)(1) is revised to include NPR licensees so that the associated prohibitions 

are provided to individuals seeking unescorted access at nonpower reactors.   

 

D.  Section 73.57(d) Procedures for processing of fingerprint checks 

Paragraph (d)(1) is revised to include nonpower reactor facilities so that the established 

fingerprint provisions and forms that the NRC currently uses for other licensees can be used by 

NPR licensees. 

Paragraph (d)(3)(ii) is revised to apply the application fee provisions to all licensees 

(including NPR licensees) subject to the Section 73.57 fingerprinting requirements.  

     

E.  Section 73.57(f) Protection information 

Paragraph (f)(2) is revised to add nonpower reactor licensees to ensure that the personal 

information disclosure restrictions are applied to NPR licensees.  

Paragraph (f)(5) is revised to add nonpower reactors and thereby provide records retention 

requirements for the fingerprints and criminal history records checks generated through 

compliance with proposed Section 73.57. 

 

F.  Section 73.57(g) Fingerprinting requirements for nonpower reactor licensees  

This paragraph is added to provide the new fingerprint-based criminal history records 

checks requirements required by Section 149 of the AEA.  The scope of the proposed 

requirements is consistent with orders on unescorted access issued by the NRC on 

April 30, 2007, and August 1, 2007 (EA-07-074 and EA-07-098 respectively).  These orders 

require NPR licensees to conduct FBI identification and fingerprint-based criminal history 

records checks based on fingerprints for individuals granted unescorted access to SNM at these 
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facilities (i.e., an individual who is granted unescorted access could exercise physical control 

over the special nuclear material possessed by the licensee, which would be of significance to 

the common defense and security or would adversely affect the health and safety of the public, 

such that the special nuclear material could be used or removed in an unauthorized manner 

without detection, assessment, or response by systems or persons designated to detect, assess 

or respond to such unauthorized use or removal.  At NPRs, such individuals include those with 

the capability and knowledge to use the special nuclear material in the utilization facility or 

remove the special nuclear material from the utilization facility in an unauthorized manner 

without detection, assessment, and response by the physical protection system or related 

provisions or persons).  The orders were issued as interim measures until the NRC could 

formulate generically applicable requirements for incorporation into NRC regulations. 

 Section 73.57(g)(1) establishes requirements that prohibit any person from having 

unescorted access to a nonpower reactor facility unless that person has been determined by the 

licensee to be trustworthy and reliable.  This determination is made by an NRC-approved 

reviewing official who may undertake more extensive background investigations as they deem 

necessary in order to determine trustworthiness and reliability.  The reviewing official is required 

to have unescorted access in accordance with the requirements of Section 73.57, or access to 

SGI.  The licensee=s NRC-approved reviewing official evaluates the criminal history records 

checks information to determine whether the individual has a record of criminal activity that 

indicates that the individual should be denied unescorted access.  For each determination of 

unescorted access, which includes a review of criminal history information, the NRC expects 

NPR licensees to document the basis for the decision.  When negative information is discovered 

that was not provided by the individual, or which is different in any material respect from the 

information provided by the individual, this information would be considered, and actions taken 
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based on these findings.  The NRC expects these findings to be documented.  A criminal history 

record containing a pattern of behaviors which could be expected to recur or continue, or recent 

behaviors which cast questions on whether an individual should have unescorted access in 

accordance with Section 73.57(g) should be carefully evaluated before unescorted access is 

granted to the individual. 

Section 73.57(g)(2)(i) establishes requirements for NPR licensees to obtain fingerprints 

for criminal history records checks for each individual who is seeking or permitted unescorted 

access to “vital areas” of the nonpower reactor facility.  “Vital area” is defined in Section 73.2 as 

“any area which contains vital equipment,” and vital equipment is in turn defined in Section 73.2 

as “any equipment, system, device, or material, the failure, destruction, or release of which 

could directly or indirectly endanger the public health and safety by exposure to radiation.  

Equipment or systems which would be required to protect public health and safety following 

such failure, destruction, or releases are also considered to be vital.”  The vital area criterion 

may increase the scope of personnel required to obtain fingerprinting beyond the SNM criterion 

proposed in Section 73.57(g)(2)(ii)., The NRC notes that some NPR licensees have associated 

“vital areas” with areas that store unirradiated highly enriched uranium.  A “vital area” at a 

particular NPR will vary as a function of the facility design.  Security assessments have been 

performed by NRC for a number of licensees that can provide the licensees insight into what 

constitutes a “vital area.”  In light of the NRC’s preliminary reevaluation of the security 

assessments in regards to what constitutes a vital area as defined in Section 73.2, the NRC 

predicts that implementation of this rule will be seamless for those licensees not having vital 

areas and who are already in proper compliance with the security orders. 

Paragraph (g)(2)(ii) establishes requirements for NPR licensees to obtain fingerprints for 

a criminal history records checks for each individual who is seeking or granted unescorted 
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access to SNM in the nonpower reactor facility.  This provision is consistent with the criteria 

used in the unescorted access order.  The Commission notes that there may be significant 

overlap between the two criteria (i.e., SNM and vital area) of proposed Section 73.57(g)(2).  As 

an example, SNM can be considered to be vital equipment under the material portion of the 

Section 73.2 vital equipment definition.  The NRC expects that the SNM criterion would, in most 

situations, determine whether an individual is required to be fingerprinted in accordance with the 

proposed provisions. 

It is not the intent of the SNM criterion to cause individuals to be fingerprinted without the 

consideration of the potential safety significance of the material.  Instead, fingerprinting 

individuals for unescorted access to SNM should be limited to SNM which would be of 

significance to the common defense and security or could adversely affect the health and safety 

of the public.  When determining what SNM meets this criterion, NPR licensees should consult 

their security plans and procedures and inform this decision with existing security assessments.  

Typically, SNM that meets this criterion would be strategic SNM, SNM of moderate strategic 

significance, or SNM of low strategic significance, as defined in Section 73.2.  It is not the 

NRC’s intent to fingerprint individuals who wish to have unescorted access to minute amounts 

of SNM and do not meet these criteria. 

For both Section 73.57(g)(2)(i) and (ii), for the purposes of determining which individuals 

must be fingerprinted, an individual must additionally (beyond simply seeking unescorted 

access) possess the capability and knowledge to make unauthorized use of the special nuclear 

material in the nonpower reactor.  This constraint in the requirement may limit the requirement 

for application of fingerprint-based criminal history records checks.  In some cases, more than 

simple physical access to special nuclear material or specified areas is necessary to require 

licensees to obtain fingerprint-based criminal history records checks under  
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Section 73.57(g)(2)(i) and (ii).  To determine which individuals should be fingerprinted for 

unescorted access, NPR licensees need to evaluate their current security plans and procedures 

considering the definition of vital area (in 10 CFR Part 73) and the requirements of 

Section 73.57(g)(2)(i) and (ii), as well as any other security assessment information that might 

be available.  For example, an NPR licensee may decide for practical reasons to fingerprint 

individuals who wish to have unescorted access within the controlled access area. 

In most cases, the provisions of Section 73.57(g) use NPR licensee’s procedures similar 

to those used to implement the previous unescorted access and SGI access fingerprinting 

orders and rulemaking (73 FR 63546, dated October 24, 2008).  More importantly, these 

provisions of Section 73.57 follow the regulatory processing and handling requirements already 

incorporated into Section 73.57. 

When a licensee submits fingerprints to the NRC under these provisions, the licensee 

will receive a criminal history review, provided in Federal records, since the individual’s 

eighteenth birthday.  The licensee’s reviewing official shall evaluate the criminal history record 

information pertaining to the individual as required by proposed Section 73.57(g).  The criminal 

history records checks shall be used in the determination of whether the individual has a record 

of criminal activity that indicates that the individual should not have unescorted access at the 

nonpower reactor facility.  Each determination of unescorted access includes a review of the 

fingerprint-based criminal history information and shall include the licensee’s documentation of 

the basis for the decision. 

 1.  When negative information is discovered that was not provided by the individual, or 

which is different in any material respect from the information provided by the individual, this 

information shall be considered, and actions taken based on these findings should be 

documented.  
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 2.  A record containing a pattern of behaviors which indicates that the behaviors could 

be expected to recur or continue, or recent behaviors which cast questions on whether an 

individual should have unescorted access in accordance with the proposed provisions, would be 

carefully evaluated prior to any authorization of unescorted access. 

 

V.  Availability of Documents 

Document PDR ADAMS Web 

EA-07-074, Issuance of Order Imposing Fingerprinting 

and Criminal History Records Check Requirements for 

Unescorted Access to Research and Test Reactors, 

issued April 30, 2007 (72 FR 25337; May 4, 2007) 

X ML070750140 X 

EA-07-098, Issuance of Order Imposing Fingerprinting 

and Criminal History Records Check Requirements for 

Unescorted Access to the General Atomics Research 

and Test Reactors, issued August 1, 2007 

(72 FR 44590; August 8, 2007) 

X ML072050494 X 

Advance Notice of Proposed Rulemaking, published 

on April 14, 2009 (74 FR 17115)    

X ML090920147 X 

Proposed Rulemaking, published on July 20, 2010 

(75 FR 42000) 

X ML100610314 X 

Proposed Rule, reopening of public comment period 

published on December 20, 2010 (75 FR 79312) 

X ML103410299 X 

Regulatory Analysis X ML111310119 X 
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Regulatory Analysis Appendix X ML111310122 X 

Final Rule Information Collection Analysis X ML111310115 X 

 

VI.  Criminal Penalties 

 For the purpose of Section 223 of the AEA, the Commission amends 10 CFR Part 73 

under Sections 149 of the AEA.  Willful violations of the rule will be subject to criminal 

enforcement. 

 

VII.  Agreement State Compatibility 

Under the Policy Statement on Adequacy and Compatibility of Agreement States 

Programs, approved by the Commission on June 20, 1997, and published in the Federal 

Register (62 FR 46517; September 3, 1997), this rule is classified as compatibility NRC.  

Compatibility is not required for Category NRC regulations.  The NRC program elements in this 

category are those that relate directly to areas of regulation reserved to the NRC by the AEA or 

the provisions of this chapter.  Although an Agreement State may not adopt program elements 

reserved to the NRC, it may wish to inform its licensees of certain requirements by a 

mechanism that is consistent with the particular State=s administrative procedure laws.  

Category NRC regulations do not confer regulatory authority on the State. 

 

VIII.  Plain Language 

The Presidential memorandum “Plain Language in Government Writing” published on 

June 10, 1998 (63 FR 31883), directed that the Government’s documents be in clear and 

accessible language.  An opportunity for public comment on the clarity and effectiveness of the 
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language used was published in the Federal Register on July 20, 2010 (73 FR 42000). 

 

IX.  Voluntary Consensus Standards 

The National Technology Transfer and Advancement Act of 1995, P. L. 104-113, 

requires that Federal agencies use technical standards that are developed or adopted by 

voluntary consensus standards bodies unless using such a standard is inconsistent with 

applicable law or is otherwise impractical.  The NRC is not aware of any voluntary consensus 

standard that could be used instead of the Government-unique standards. 

 

X.  Finding of No Significant Environmental Impact:  Availability 

The Commission has determined under the National Environmental Policy Act of 1969, 

as amended, and the Commission=s regulations in Subpart A, National Environmental Policy 

Act; Regulations Implementing Section 102(2), of 10 CFR Part 51, Environmental Protection 

Regulations for Domestic Licensing and Related Regulatory Functions, that this rule is not a 

major Federal action significantly affecting the quality of the human environment and, therefore, 

an environmental impact statement is not required.  The determination of this environmental 

assessment is that there will be no significant offsite impact to the public from this action.  

 

XI.  Paperwork Reduction Act Statement 

 This final rule contains new or amended information collection requirements that are 

subject to the Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et seq.).  These requirements 

were approved by the Office of Management and Budget (OMB), approval number 3150-0002. 

The burden to nonpower reactors for the information collections associated with unescorted 

access to vital areas is estimated to average 2.5 hours per response, including the time for 
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reviewing instructions, searching existing data sources, gathering and maintaining the data 

needed, and completing and reviewing the information collection.  Send comments on any 

aspect of these information collections, including suggestions for reducing the burden, to the 

Information Services Branch (T-5 F53), U.S. Nuclear Regulatory Commission, Washington, DC 

20555-0001, or by Internet electronic mail to INFOCOLLECTS.RESOURCE@NRC.GOV; and to 

the Desk Officer, Christine Kymn, Office of Information and Regulatory Affairs, NEOB-10202, 

(3150-0002), Office of Management and Budget, Washington, DC 20503.  You may also e-mail 

comments to Christine_J._Kymn@omb.eop.gov or comment by telephone at (202) 395-4650. 

 

XII.  Public Protection Notification 

The NRC may not conduct or sponsor, and a person is not required to respond to, a request for 

information or an information collection requirement unless the requesting document displays a 

currently valid OMB control number. 

 

 XIII.  Regulatory Analysis:  Availability 

The Commission has prepared a regulatory analysis on this final regulation.  The 

analysis examines the costs and benefits of the alternatives considered by the Commission.  An 

opportunity for public comment on the regulatory analysis was published in the Federal Register 

on July 20, 2010 (73 FR 42000).  Availability of the regulatory analysis is indicated in the 

preamble of this final rule document within the Availability of Documents table in Section V of 

this document. 

 

XIV.  Regulatory Flexibility Certification 

Under the Regulatory Flexibility Act (5 U.S.C. 605(b)), the Commission certifies that this 
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rule does not have a significant economic impact on a substantial number of small entities.  This 

final rule affects only the licensing and operation of nonpower reactors.  Only one of the 

companies and universities that own and operate these facilities falls within the scope of the 

definition of small entities set forth in the Regulatory Flexibility Act or the size standards 

established by the NRC (10 CFR 2.810), and the economic impact on this entity is judged to be 

small.  

 

XV.  Backfit Analysis 

The NRC’s backfit provisions are found in the regulations at 10 CFR 50.109, 70.76, 

72.62, 76.76, and in 10 CFR Part 52.  Under Section 50.2, nonpower reactors are research or 

test reactors licensed in accordance with Sections 103 or 104c of the AEA and 10 CFR 50.21(c) 

or 50.22 for research and development.  The NRC has determined that the backfit provision in 

Section 50.109 does not apply to test, research, or training reactors.  The NRC has further 

determined that the amendments to Section 73.57 contained in this final rule do not involve any 

provisions that would impose backfits on nuclear power plant licensees or on licensees for 

special nuclear material, independent spent fuel storage installations or gaseous diffusion plants 

as defined in 10 CFR Chapter I.  Therefore, a backfit analysis was not prepared for this final 

rule.  

 

XVI.  Congressional Review Act 

 In accordance with the Congressional Review Act of 1996, the NRC has 

determined that this action is not a major rule and has verified this determination with the Office 

of Information and Regulatory Affairs of the Office of Management and Budget. 
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List of Subjects in 10 CFR Part 73 

 Criminal penalties,  Export,  Hazardous materials transportation,  Import,  Nuclear 

materials,  Nuclear power plants and reactors,  Reporting and recordkeeping requirements,  

Security measures. 

For the reasons set out in the preamble and under the authority of the Atomic Energy 

Act of 1954, as amended; the Energy Reorganization Act of 1974, as amended; and 

5 U.S.C. 552 and 553, the NRC is adopting the following amendments to 10 CFR part 73. 

 

PART 73CPHYSICAL PROTECTION OF PLANTS AND MATERIALS 

1.  The authority citation for Part 73 continues to read as follows: 

AUTHORITY: Secs. 53, 161, 149, 68 Stat. 930, 948, as amended, sec. 147, 94 Stat. 780 

(42 U.S.C. 2073, 2167, 2169, 2201); sec. 201, as amended, 204, 88 Stat. 1242, as amended, 

1245, sec. 1701, 106 Stat. 2951, 2952, 2953 (42 U.S.C. 5841, 5844, 2297f); sec. 1704, 112 

Stat. 2750 (44 U.S.C. 3504 note); Energy Policy Act of 2005, P. L. 109-58, 119 Stat. 594 (2005). 

Section 73.1 also issued under secs. 135, 141, P. L. 97-425, 96 Stat.  

2232, 2241 (42 U.S.C, 10155, 10161).  Section 73.37(f) also issued under sec. 301, P. L. 96-

295, 94 Stat. 789 (42 U.S.C. 5841 note).  Section 73.57 is issued under sec. 606, P. L. 99-399, 

100 Stat. 876 (42 U.S.C. 2169). 

2.  In § 73.57,  the title, paragraphs (a), (b)(1), (b)(2)(i), the introductory text of paragraph 

(b)(4), paragraphs (b)(4)(i), (b)(5), (b)(8), the introductory text of paragraph (c)(1), and 

paragraphs (d)(1), (d)(3)(ii), (f)(2), and (f)(5) are revised, and paragraphs (b)(2)(v) and (g) are 

added to read as follows: 
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§ 73.57 Requirements for criminal history records checks of individuals granted 

unescorted access to a nuclear power facility, a nonpower reactor, or access to 

Safeguards Information  

 

(a)  General. 

(1)  Each licensee who is authorized to engage in an activity subject to regulation by the 

Commission shall comply with the requirements of this section.  

(2)  Each applicant for a license to engage in an activity subject to regulation by the 

Commission, as well as each entity who has provided written notice to the Commission of intent 

to file an application for licensing, certification, permitting, or approval of a product subject to 

regulation by the Commission shall submit fingerprints for those individuals who will have 

access to Safeguards Information. 

(3)  Before receiving its operating license under 10 CFR Part 50 or before the 

Commission makes its finding under § 52.103(g) of this chapter, each applicant for a license to 

operate a nuclear power reactor (including an applicant for a combined license) or a nonpower 

reactor may submit fingerprints for those individuals who will require unescorted access to the 

nuclear power facility or nonpower reactor facility.  

(b)  *   *   *    

(1)  Except those listed in paragraph (b)(2) of this section, each licensee subject to the 

provisions of this section shall fingerprint each individual who is permitted unescorted access to 

the nuclear power facility, the nonpower reactor facility in accordance with paragraph (g) of this 

section, or access to Safeguards Information.  The licensee will then review and use the 

information received from the Federal Bureau of Investigation (FBI) and, based on the 
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provisions contained in this section, determine either to continue to grant or to deny further 

unescorted access to the nuclear power facility, the nonpower reactor facility, or access to 

Safeguards Information for that individual.  Individuals who do not have unescorted access or 

access to Safeguards Information shall be fingerprinted by the licensee and the results of the 

criminal history records check shall be used before making a determination for granting 

unescorted access to the nuclear power facility, nonpower reactor facility, or to Safeguards 

Information. 

(2) *     *     * 

(i)  For unescorted access to the nuclear power facility or the nonpower reactor facility 

(but must adhere to provisions contained in §§ 73.21 and 73.22):  NRC employees and NRC 

contractors on official agency business; individuals responding to a site emergency in 

accordance with the provisions of § 73.55(a); offsite emergency response personnel who are 

responding to an emergency at a nonpower reactor facility; a representative of the International 

Atomic Energy Agency (IAEA) engaged in activities associated with the U.S./IAEA Safeguards 

Agreement at designated facilities who has been certified by the NRC; law enforcement 

personnel acting in an official capacity; Federal, State or local government employees who have 

had equivalent reviews of FBI criminal history data; and individuals employed at a facility who 

possess ‘‘Q’’ or ‘‘L’’ clearances or possess another active government granted security 

clearance (i.e., Top Secret, Secret, or Confidential); 

  *  *  *  *  * 

(v) Individuals who have a valid unescorted access authorization to a nonpower reactor 

facility on [INSERT DATE 180 DAYS AFTER PUBLICATION IN THE FEDERAL REGISTER] 

are not required to undergo a new fingerprint-based criminal history records check pursuant to 

paragraph (g) of this section, until such time that the existing authorization expires, is 
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terminated, or is otherwise to be renewed.  

*  *  *  *  * 

(4)  Fingerprinting is not required if the licensee is reinstating the unescorted access to 

the nuclear power facility, the nonpower reactor facility, or access to Safeguards Information 

granted an individual if: 

(i) The individual returns to the same nuclear power utility or nonpower reactor facility 

that granted access and such access has not been interrupted for a continuous period of more 

than 365 days; and 

  *  *  *  *  * 

(5)  Fingerprints need not be taken, in the discretion of the licensee, if an individual who 

is an employee of a licensee, contractor, manufacturer, or supplier has been granted 

unescorted access to a nuclear power facility, a nonpower reactor facility, or to Safeguards 

Information by another licensee, based in part on a criminal history records check under this 

section.  The criminal history records check file may be transferred to the gaining licensee in 

accordance with the provisions of paragraph (f)(3) of this section. 

  *  *  *  *  * 

(8)  A licensee shall use the information obtained as part of a criminal history records 

check solely for the purpose of determining an individual's suitability for unescorted access to 

the nuclear power facility, the nonpower reactor facility, or access to Safeguards Information. 

(c) *     *     * 

 (1) A licensee may not base a final determination to deny an individual unescorted 

access to the nuclear power facility, the nonpower reactor facility, or access to Safeguards 

Information solely on the basis of information received from the FBI involving: 

*  *  *  *  * 
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(d)  *   *   *  

(1)  For the purpose of complying with this section, licensees shall, using an appropriate 

method listed in § 73.4, submit to the NRC's Division of Facilities and Security, Mail Stop 

T-6E46, one completed, legible standard fingerprint card (Form FD-258, ORIMDNRCOOOZ) or, 

where practicable, other fingerprint records for each individual requiring unescorted access to 

the nuclear power facility, the nonpower reactor facility, or access to Safeguards Information, to 

the Director of the NRC’s Division of Facilities and Security, marked for the attention of the 

Division's Criminal History Check Section.  Copies of these forms may be obtained by writing 

the Office of Information Services, U.S. Nuclear Regulatory Commission, Washington, DC 

20555-0001, by calling 301- 415-7232, or by e-mail to FORMS.Resource@nrc.gov.  Guidance 

on what alternative formats might be practicable is referenced in § 73.4.  The licensee shall 

establish procedures to ensure that the quality of the fingerprints taken results in minimizing the 

rejection rate of fingerprint cards due to illegible or incomplete cards. 

  *  *  *  *  * 

(3) *    *   * 

(ii) The application fee is the sum of the user fee charged by the FBI for each fingerprint 

card or other fingerprint record submitted by the NRC on behalf of a licensee, and an 

administrative processing fee assessed by the NRC.  The NRC processing fee covers 

administrative costs associated with NRC handling of licensee fingerprint submissions.  The 

Commission publishes the amount of the fingerprint records check application fee on the NRC 

public Web site.  (To find the current fee amount, go to the Electronic Submittals page at 

http://www.nrc.gov/site-help/e-submittals.html and see the link for the Criminal History 

Program.)  The Commission will directly notify licensees who are subject to this regulation of 
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any fee changes. 

*  *  *  *  * 

(f)  *   *   * 

(2)  The licensee may not disclose the record or personal information collected and 

maintained to persons other than the subject individual, his/her representative, or to those who 

have a need to have access to the information in performing assigned duties in the process of 

granting or denying unescorted access to the nuclear power facility, the nonpower reactor 

facility or access to Safeguards Information.  No individual authorized to have access to the 

information may re-disseminate the information to any other individual who does not have a 

need to know. 

*  *  *  *  * 

(5)  The licensee shall retain all fingerprint and criminal history records received from the 

FBI, or a copy if the individual's file has been transferred, on an individual (including data 

indicating no record) for one year after termination or denial of unescorted access to the nuclear 

power facility, the nonpower reactor facility, or access to Safeguards Information. 

*  *  *  *  * 

(g) Fingerprinting requirements for unescorted access for nonpower reactor licensees.   

(1)  No person shall be permitted unescorted access to a nonpower reactor facility 

unless that person has been determined by an NRC-approved reviewing official to be 

trustworthy and reliable based on the results of an FBI fingerprint-based criminal history records 

check obtained in accordance with this paragraph.  The reviewing official is required to have 

unescorted access in accordance with this section or access to Safeguards Information. 

(2)  Each nonpower reactor licensee subject to the requirements of this section shall 

obtain the fingerprints for a criminal history records check for each individual who is seeking or 



 

50 

permitted:  

(i) Unescorted access to vital areas of the nonpower reactor facility; or 

(ii) Unescorted access to special nuclear material in the nonpower reactor facility 

provided the individual who is seeking or permitted unescorted access possesses the capability 

and knowledge to make unauthorized use of the special nuclear material in the nonpower 

reactor facility or to remove the special nuclear material from the nonpower reactor in an 

unauthorized manner. 

 

Dated at Rockville, Maryland, this        day of            ,  2011. 

For the Nuclear Regulatory Commission. 

 

 

 

Annette L. Vietti-Cook, 

Secretary of the Commission. 
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Executive Summary  
 
The Nuclear Regulatory Commission (NRC) is amending its regulations to require nonpower 
reactor (NPR)1 licensees to obtain fingerprint-based criminal history records checks before 
granting any individual unescorted access to their facilities.  This action complies with the 
requirements of Section 652 of the Energy Policy Act of 2005 (EPAct) which amended Section 
149 of the Atomic Energy Act of 1954, as amended (AEA), to require fingerprinting and a 
Federal Bureau of Investigation (FBI) identification and criminal history records checks of 
individuals permitted unescorted access to a utilization facility.  As a result of this action, NPR 
licensees will be subject to the fingerprinting and criminal history records checks requirements 
specified in the NRC’s regulations until the NRC previously issued Orders EA-07-074 and EA-
07-098 pertaining to this matter. 
 
The analysis presented in this document examines the benefits and costs of the final rule 
requirements relative to the baseline of existing requirements, including current regulations and 
the relevant orders.  The key findings of the analysis are as follows: 
 
• Total Cost to Industry.  The final rule is expected to lead to a total one-time cost across all 

31 operating NPR licensees of approximately $51,000, followed by a total annual cost of 
approximately $12,000.  The total present value of these costs is $179,000 (using a 7-
percent discount rate) and $228,000 (using a 3-percent discount rate) over the next 20 
years. 

 
• Average Cost per NPR licensee.  The average NPR will incur a one-time cost of 

approximately $1,600 followed by annual costs of approximately $400.  Should a new NPR 
be required to meet the rule without first being subjected to the orders, the corresponding 
costs will be higher, at an estimated $28,200 in one-time costs, and $9,900 in annual costs.  

 
• Costs to NRC.  The rule will result in a total one-time cost to the NRC of approximately 

$144,000, followed by annual costs of approximately $37,000.  The total present value of 
these annual costs is $528,000 (using a 7-percent discount rate) and $677,000 (using a 3-
percent discount rate). 

 
• Annual Impact to the Economy.  The final rule will result in an annual impact to the economy 

estimated at approximately $83,000 (using a 7 percent discount rate, annualizing one-time 
costs and savings over 20 years, and adding these “annualized” one-time costs to annual 
costs), or approximately $77,000 (using a 3 percent discount rate).  This rule is therefore not 
a major rule as defined by the Congressional Review Act.  

 

                                                      
1 Note: All currently licensed research and test reactors (RTR) are nonpower reactors. NRC regulations 
consider all RTRs a subset of nonpower reactors (NPRs). NPRs are defined in 10 CFR Part 50.2 and 
include utilization facilities licensed under Atomic Energy Act (AEA) Section 103 and 104.  The use of the 
term NPR in place of RTR properly incorporates all Class 103 and Class 104 licensees defined in 
§§ 50.21, and 50.22 as utilization facilities, although there are currently no NPR licensee that are not 
RTRs.  Therefore, the use of the term NPRs includes RTRs in this and all related rulemaking documents. 
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• Value of Benefits Not Reflected Above.  The incremental benefits result from the application 
of fingerprint based criminal history checks to individuals prior to granting unescorted access 
to vital areas.  This expanded applicability (not contained in the orders) better addresses the 
full range of NPR characteristics, and better fulfills the NRC’s responsibility under Section 
149 of the AEA (i.e., to promote the common defense and security and protect public health 
and safety).  It also leads to related benefits in security and other attributes, and to better 
regulatory efficiency. 

 
• Decision Rationale.  This regulatory analysis concluded that the final rule is justified in view 

of the industry costs and the qualitatively analyzed benefits noted above. 
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Abbreviations 
 
AEA Atomic Energy Act (AEA) of 1954, as amended
ANPR Advance notice of proposed rulemaking 
CFR Code of Federal Regulations 
CRGR Committee to Review Generic Requirements 
EPAct Energy Policy Act of 2005 (EPAct) 
FBI Federal Bureau of Investigation 
NPR Nonpower Reactor 
NRC Nuclear Regulatory Commission 
RTR Research or test reactor 
SGI Safeguards Information 
SNM Special nuclear material 
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1. Introduction  
 
This document presents a regulatory analysis of a rule that establishes new requirements for 
nonpower reactors (NPRs) as set forth by the U.S. Nuclear Regulatory Commission (NRC) in 
Title 10, Part 73, of the Code of Federal Regulations (10 CFR Part 73).  This introduction is 
divided into three sections.  Section 1.1 states the problem and the reasons for the rulemaking, 
Section 1.2 provides other background information, and Section 1.3 discusses regulatory 
objectives. 

1.1 Statement of the Problem and Reasons for the Rulemaking  
 
Section 652 of the Energy Policy Act of 2005 (EPAct), enacted on August 8, 2005, amended the 
fingerprinting requirements of the Atomic Energy Act of 1954, as amended (AEA).  Specifically, 
the EPAct amended Section 149 of the AEA to require fingerprinting and Federal Bureau of 
Investigation (FBI) identification and criminal history records checks before an individual may 
have unescorted access to any utilization facility, including NPRs, or radioactive material or 
other property subject to regulation by the NRC, or to Safeguards Information (SGI). 
 
Although the NRC had previously taken several steps to provide additional regulatory oversight 
for unescorted access to NPRs, the EPAct granted the NRC further authority to impose FBI 
identification and criminal history records checks based on fingerprints of any person permitted 
unescorted access to various NRC-regulated facilities, including NPRs.  

1.2 Background  

1.2.1 Current Regulations Governing Fingerprint Based Background Checks at NPRs 

 
NRC regulations currently do not address fingerprinting and criminal history records checks for 
NPR licensees, although they do address fingerprinting and criminal history records checks of 
individuals seeking access to SGI (including by NPR licensees), as well as unescorted access 
to nuclear power reactors.  These regulations are located in 10 CFR § 73.57. 

1.2.2 Commission Orders  

 
To address the EPAct amendments regarding fingerprinting and criminal history records checks 
for unescorted access at nonpower reactors, the NRC imposed two orders: 
  

• EA-07-074, "Issuance of Order Imposing Fingerprinting and Criminal History Records 
Check Requirements for Unescorted Access to Research and Test Reactors," dated 
April 30, 2007 (72 FR 25337; May 4, 2007); and 

• EA-07-098, "Order Imposing Fingerprinting and Criminal History Records Check 
Requirements for Unescorted Access to the General Atomics’ Research and Test 
Reactors," dated August 1, 2007 (72 FR 44590; August 8, 2007). 
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Licensees were required to submit fingerprints of individuals who were seeking or currently had 
unescorted access.  Individuals who had previously been subjected to fingerprinting that would 
satisfy the requirements for unescorted access did not need to be fingerprinted again.  These 
orders required that a reviewing official consider the results of the FBI criminal history records 
check in conjunction with other applicable requirements to determine whether an individual may 
be granted or allowed continued unescorted access.  The reviewing official was allowed to be 
the same official previously approved by NRC for the Safeguards Information (SGI) order (i.e., 
Order EA-06-203 dated September 29, 2006 (71 FR 59140; October 6, 2006), that implemented 
the EPAct fingerprinting and criminal history records check requirements for individuals seeking 
access to SGI).  The order required that an NRC approved reviewing official was the only 
individual who could make the unescorted access determination.  The decisions then had to be 
documented. 

1.3 Regulatory Objective   
 
The NRC’s objective for the current rulemaking is to establish generically applicable 
fingerprinting and criminal history check requirements for unescorted access to NPRs similar to 
those previously imposed by the Commission orders.   

2. Identification and Preliminary Analysis of Alternative Approaches  
 
This section presents the preliminary analysis of the alternatives that the staff considered to 
meet the regulatory goals identified in the previous section.  (Section 4 presents a more detailed 
analysis of the final rule.)  The staff considered four alternatives for revising the NPR 
requirements, as discussed below. 

2.1 Option 1: No Action  
 
Under Option 1, the no-action alternative, NRC would not have amended the current 
regulations. Licensees would have continued to comply with Commission orders EA-07-074, 
and EA-07-098.  This option would have avoided certain costs that the rule will impose.  
However, taking no action could have presented a problem for the licensing of new NPRs that 
did not receive the orders.  The NRC’s regulations would have been out of date and not have 
represented the minimum requirements the Commission deems necessary to ensure the 
adequate protection of public health and safety and the common defense and security.  This 
alternative would have directly conflicted with the Commission’s licensing obligations set forth in 
Section 182 of the Atomic Energy Act of 1954, as amended (AEA).    

2.2 Option 2: Amend Regulations to Incorporate Orders  
 
Under Option 2, NRC would have conducted a rulemaking to address changes in 10 CFR 
§ 73.57 to incorporate, on a generic basis, the same fingerprinting and criminal history check 
requirements for unescorted access to nonpower reactors as those previously imposed by the 
Commission orders.  Consequently, it would have required fingerprint based criminal history 
records checks only for individuals who possess the capability and knowledge to make 
unauthorized use of the special nuclear material (SNM) or to remove the SNM from the NPR.  
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This option would not have addressed unescorted access to risk-significant materials and 
equipment other than to SNM.   
 
Through the rulemaking, the NRC would have improved regulatory efficiency and stability by 
ensuring that all NPR licensees would be subject to uniform regulatory requirements for the 
granting of unescorted access.  In addition, codification of the requirements would enable the 
NRC to require appropriate measures for new NPR license applicants, permitting the agency to 
fulfill the NRC’s statutory obligations under the AEA. 

2.3 Option 3: Amend Regulations to Incorporate Orders and Address 
Unescorted Access to Vital Areas 

 
Option 3, like Option 2, requires fingerprint based criminal history records checks as a 
requirement for granting unescorted access to special nuclear materials by individuals who 
possess the capability and knowledge to make unauthorized use of the SNM or to remove the 
SNM from the NPR.  In addition, Option 3 addresses other potentially risk-significant materials 
and equipment by requiring such checks for any individual seeking unescorted access to “vital 
areas.” Vital area is defined in § 73.2 as “any area which contains vital equipment,” and vital 
equipment is in turn defined in § 73.2 as “any equipment, system, device, or material, the 
failure, destruction, or release of which could directly or indirectly endanger the public health 
and safety by exposure to radiation.  Equipment or systems which would be required to protect 
public health and safety following such failure, destruction, or releases are also considered to be 
vital.”  These definitions apply to all the provisions within 10 CFR Part 73, and accordingly apply 
to NPR licensees whose security requirements are governed by 10 CFR Part 73.  The 
equipment, systems, devices, and material that fall within the § 73.2 vital equipment definition 
meet the utilization facility definition in Section 11.cc of the AEA.  Hence fingerprinting 
individuals who wish to have unescorted access to vital areas (which contain vital equipment) 
ensures that individuals permitted access to the “utilization facility” as defined in the AEA, is 
properly implemented in the NRC’s regulations.   
 
Generally, the NRC expects that the “SNM material” criterion (present in both Option 2 and 
Option 3) would be the more useful criterion for many NPR situations.  However, the “vital area” 
criterion in Option 3 adds sufficient flexibility to address the range of situations that could exist at 
NPR facilities, including NPRs that have vital equipment other than SNM.  For this reason, the 
NRC believes that Option 3, and not Option 2, better fulfills NRC’s responsibilities under Section 
149 of the Atomic Energy Act (i.e., to promote the common defense and security and to protect 
the health and safety of the public). 
 
Because Option 3 could enlarge the pool of personnel that would require fingerprinting, it could 
result in higher costs to licensees relative to Option 2.  However, NRC’s expectation is that the 
“vital area” criterion will result in a similar group of people requiring fingerprinting when 
compared to the NRC orders previously issued to NPR licensees.  Based on the comments 
submitted to the NRC in response to an advance notice of proposed rulemaking (ANPR) 
published in the Federal Register  (74 FR 17115) on April 14, 2009, it appears that NPRs may 
not have to conduct any additional fingerprinting to comply with Option 3.  Thus, the NRC 
believes that Option 3 will impose a minimal burden, if any, on licensees. 
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The NRC has estimated the benefits and costs of this option, as described in Sections 3 and 4 
of this regulatory analysis, and has pursued Option 3 in the final rule for the reasons discussed 
above and in Section 5. 

2.4 Option 4: Amend Regulations to Incorporate Orders and Address 
Unescorted Access to Areas of Significance 

 
Option 4 is similar to Option 3, but would require fingerprint based criminal history records 
checks for any individual seeking unescorted access to “areas of significance” (e.g., controlled 
access areas, or to a range of prescriptive locations regardless of whether the locations are 
“vital” at particular NPRs).  Given the variation in NPR facilities, however, the NRC determined 
that this option would be difficult to implement in a manner that effectively promotes the 
common defense and security and/or protects the health and safety of the public.  In addition, 
commenters on the ANPR indicated this option would be very burdensome relative to the 
orders.  For example, one commenter indicated that 200 additional individuals would have to be 
fingerprinted to comply, with turnover of up to 25-50 percent per year. 

3. Evaluation of Benefits and Costs 
 
This section examines the benefits and costs expected to result from this rulemaking, and is 
presented in two subsections.  Section 3.1 identifies attributes that are expected to be affected 
by the rulemaking.  Section 3.2 describes how benefits and costs have been analyzed.  

3.1 Identification of Affected Attributes  
 
This section identifies the factors within the public and private sectors that the regulatory 
alternatives (discussed in Section 2) are expected to affect.  These factors are classified as 
"attributes" using the list of potential attributes provided by NRC in Chapter 5 of its Regulatory 
Analysis Technical Evaluation Handbook.2  Affected attributes include the following: 

 
• Safeguards and Security Considerations – The actions are intended to establish 

requirements that will provide high assurance that activities involving special 
nuclear material are not inimical to the common defense and security and do not 
constitute an unreasonable risk to the public health and safety. 

 
• Public Health (Accident) – The action will reduce the risk that public health will be 

affected by radiological releases resulting from radiological sabotage. 
 

• Occupational Health (Accident) – The action will reduce the risk that occupational 
health will be affected by radiological releases resulting from radiological 
sabotage. 
 

• Industry Implementation – The action will require licensees to develop 
procedures to address fingerprinting, processing of criminal history 

                                                      
2  Regulatory Analysis Technical Evaluation Handbook, Final Report, NUREG/BR-0184, Office of Nuclear Regulatory 
Research, January 1997. 
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records checks, granting unescorted access, protecting information, and 
recordkeeping. 

  
• Industry Operation – The action will require licensees to conduct 

fingerprinting of certain individuals and to incorporate criminal history 
records checks into decisions on whether to grant unescorted access. 

 
• NRC Implementation – Under the action, NRC will be available if needed to 

answer licensee questions regarding the new rule.  NRC also will complete the 
rulemaking. 

 
• NRC Operation – The action will require the NRC to process fingerprint requests 

from licensees by sending the requests to the FBI.  The NRC also will conduct 
periodic inspections related to the new requirements. 

 
• Regulatory Efficiency – The action will result in enhanced regulatory 

efficiency by replacing multiple orders with a single, uniform, and 
transparent rulemaking that will apply to current as well as future 
licensees. 
 

• Off-Site Property – The action will reduce the risk that off-site property will be 
affected by radiological releases resulting from radiological sabotage. 

 
• On-Site Property – The action will reduce the risk that on-site property will be 

affected by radiological releases resulting from radiological sabotage. 
 
Attributes that are not expected to be affected under any of the rulemaking options include the 
following: occupational health (routine); public health (routine); environmental considerations; 
other government;3 general public; improvements in knowledge; and antitrust considerations. 

3.2 Analytical Methodology  
 
This section describes the process used to evaluate benefits and costs associated with the 
various regulatory options.  The benefits of the rule include any desirable changes in affected 
attributes (e.g., monetary savings, improved safety resulting from new requirements) while the 
costs include any undesirable changes in affected attributes (e.g., monetary costs, increased 
exposures).  
 
The analysis evaluates several attributes on a quantitative basis.  These include industry 
implementation, industry operation, NRC implementation, and NRC operation.  Quantitative 
analysis requires a baseline characterization, including factors such as the number of licensees 
affected, the nature of the activities currently being conducted, and the types of new or modified 
systems and procedures that licensees will implement, or will no longer implement, as a result 

                                                      
3  Although the rule requires licensees to send fingerprints to the FBI, this analysis does not address 
impacts on the FBI because the fingerprints must be accompanied by payment of a fee to cover the FBI’s 
costs. 
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of the rule.  In fact, however, licensees may respond to the rule in different ways depending on 
their own site-specific characteristics, such as: (1) the physical characteristics of their sites; (2) 
the current contents of their procedures and/or security plans; and (3) the institutional activities 
occurring at or near their operations.  It is beyond the scope of this analysis to characterize and 
analyze individually affected licensees, in part because the information that would be needed 
would include “Safeguards Information” that is protected under § 73.21.4  Nevertheless, the 
analysis proceeds quantitatively for these attributes by making generalizing assumptions.  
Sections 3.2.1–3.2.4 describe the most significant analytical data and assumptions used in the 
quantitative analysis of these attributes.  Additional details regarding the calculations used in the 
analysis are presented in an appendix to the analysis. 
 
The analysis relies on a primarily qualitative (rather than quantitative) evaluation of several of 
the affected attributes (safeguards and security considerations, public health, occupational 
health, off-site property, and on-site property) due to the difficulty in quantifying the impact of the 
current rulemaking.5  These attributes will be affected by the regulatory options through the 
associated reduction in the risks of radiological sabotage damage to or theft of the reactor fuel.  
Quantification of any of these attributes would require estimation of factors such as: (1) the 
frequency of attempted radiological sabotage and theft; (2) the frequency with which radiological 
sabotage and theft attempts are (i.e., pre-rule) and will be (i.e., post-rule) successful; and (3) the 
impacts associated with successful radiological sabotage attempts at nonpower reactors. 

3.2.1 Baseline for Analysis  
 
This regulatory analysis measures the incremental impacts of the final rule relative to a 
“baseline,” which reflects the behavior anticipated should the final rule not be imposed.  The 
primary baseline used in this analysis assumes full licensee compliance with existing NRC 
requirements for the 31 currently operating NPRs, including current regulations and relevant 
orders, including in particular EA-07-074 and EA-07-098.  Section 4.1 presents the estimated 
incremental costs and benefits of the final rule relative to this baseline.  Unless otherwise noted, 
the estimated costs and benefits presented in this document reflect this baseline and are 
referred to as the “main analysis.”   
 
The analysis also considers costs for a single new NPR that is planned but not yet built.  This 
NPR will be subject to the final rule but not the orders.  Therefore, in the main analysis, this 
facility will incur very different costs than the NPRs that already are operating.  To avoid 
presenting results that are misleading or confusing, the costs to this future NPR are segregated 
from the other results in the main analysis. 
 
The NRC staff also has prepared a sensitivity analysis as part of this regulatory analysis, in 
accordance with the agency’s regulatory analysis guidelines.  The sensitivity analysis, like the 
main analysis, estimates the incremental savings and costs of the final rule, but it assumes an 
alternative baseline consisting of the NPR requirements that would be in place if NRC had not 
issued Orders EA-07-074 and EA-07-098.  This analysis is referred to as the “pre-order baseline 
analysis,” and its results appear in Section 4.2.   In the pre-order baseline, the results for all 32 
                                                      
4 Safeguards Information under 10 CFR 73.21 includes, for example, Security Plans and security procedures. 
5 The regulatory efficiency attribute also is evaluated qualitatively, by definition.  See NRC’s Regulatory Analysis 
Technical Evaluation Handbook, Section 5.5.14. 
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NPRs (i.e., the 31 that currently are operating plus the one planned NPR) are presented 
together (because, in contrast to the main analysis, it is not misleading to do so, as their pre-
order baseline costs are very similar). 

3.2.2 Research or Test Reactor Characteristics 

 
The analysis models a total of 32 nonpower reactors, including 31 operating NPRs and one 
planned NPR (as discussed in Section 3.2.1).  It assumes that incremental costs and savings 
accrue to sites independent of the reactor design or the type of entity owning the reactor (i.e., 
academic, private, or federal).  It also assumes that all nonpower reactors are in full compliance 
with current requirements imposed by NRC’s regulations and Commission orders.  As a result, 
the analysis applies the same average cost per activity to each site, even though in reality some 
sites will incur higher or lower costs.  The analysis assumes that currently operating NPRs will 
continue to operate for 20 years.  Therefore, costs and savings are estimated for the 32 reactor 
sites over a 20 year period, with each year’s costs or savings discounted back at a 7-percent 
and 3-percent discount rate, in accordance with NUREG/BR-0058, Rev. 4, “Regulatory Analysis 
Guidelines of the U.S. Nuclear Regulatory Commission.” (See Section 4.1 for these results.)  

3.2.3 Data  

 
Information on operating reactors and shutdown dates has been taken from NUREG-1350, Vol. 
21, NRC Information Digest, 2010-2011 Edition.  To the extent practical, quantitative information 
(e.g., costs and savings) and qualitative information (e.g., the nature and magnitude of 
safeguards and security impacts) on attributes affected by the rule has been obtained from, or 
developed in consultation with, NRC staff and commercial vendors.   
 
NRC headquarters staff discussed their understanding of the potential differences between the 
new requirements and the current measures in place at existing licensees and have 
incorporated available, non-safeguards, information into this regulatory analysis.  The NRC 
sought insight from stakeholders on implementing costs and related issues via questions in the 
advance notice of proposed rulemaking published in the Federal Register  (74 FR 17115, April 
14, 2009). 

3.2.4 Additional Assumptions  

 
The analysis employs a number of assumptions, including the following: 
 

• The analysis covers a 20-year time horizon beginning in calendar year 2012, and 
assumes all current NPR licensees continue to operate through the 20-year period. 

 
• To help ensure continuity in the event of staff turnover, each NPR is assumed to seek 

and obtain approval from NRC for two individuals to serve as reviewing officials of 
criminal history reports, and to ensure that two individuals are qualified to obtain 
fingerprints.  The analysis also assumes that one reviewing official and one fingerprinter 
must be replaced each year due to staff turnover. 
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• The analysis includes costs for “manage ongoing fingerprint process,” which captures 
the following activities:  (1) ordering fingerprinting forms; (2) ensuring that there is at 
least one employee (e.g., two) trained on how to take fingerprints; and (3) ensuring that 
there is at least one employee (e.g., two) that the NRC has approved to review 
fingerprinting records.  If there is not an employee trained on taking fingerprints, they will 
identify an employee to be trained and make sure the training has been completed.  
Similarly, if there is not an employee who is approved by the NRC to review fingerprint 
records, the licensee will identify an employee to gain approval and make sure that 
employee has received approval. 
 

• At the time of the initial fingerprinting, 24 individuals per licensee will need to be 
fingerprinted plus 3 individuals annually thereafter due to staff turnover.  The analysis 
also assumes that an additional authorization applicant per licensee would possess a 
favorably-decided criminal history check within the past five years and therefore would 
be required to complete an additional fingerprint application under the final rule (unless 
otherwise exempt), but not under the orders.  

 
• At the time of the initial fingerprinting, three individuals per licensee plus one individual 

annually per licensee thereafter will receive a final adverse determination based on the 
criminal history records received as a result of their fingerprint application.  The analysis 
also assumes that one individual annually per licensee will appeal a final adverse 
determination. 
 

• The NRC will need to notify NPR licensees annually regarding fingerprint application fee 
changes. 
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4. Results  
 
This section presents the analytical results which are organized into five separate sections: 
  
• Section 4.1 presents findings on the overall benefits and costs of the final rule under the 

main analysis. 
 

• Section 4.2 summarizes the results of the sensitivity analysis addressing the pre-order 
baseline. 

 
• Section 4.3 considers the findings relative to NRC’s backfit rule. 
 
• Section 4.4 considers the findings on a disaggregated basis. 
 
• Section 4.5 addresses the applicability of a safety goal evaluation to the current 

rulemaking. 
 
• Section 4.6 describes the information that is provided to the Committee to Review 

Generic Requirements (CRGR) for information only.  

4.1 Benefits and Costs  
 
This section summarizes the benefits and costs estimated for the regulatory options.  To the 
extent that the affected attributes could be analyzed quantitatively, the net effect of each option 
has been calculated and is presented below.  However, some values and impacts could be 
evaluated only on a qualitative basis. 
 
The results of the benefit-cost analysis are summarized in Exhibits 4-1 and 4-2.  Relative to the 
no-action alternative (Option 1), the final rule (i.e., Option 3) will result in a net quantitative cost 
estimated between $707,000 and $905,000 (7-percent and 3-percent discount rate, 
respectively), with higher costs to the NRC than to industry. 
 
The analysis also estimates that the final rule will result in minor qualitative benefits in the 
following attributes: regulatory efficiency, safeguards and security, public health (accident), 
occupational health (accident), off-site property, and on-site property.  The benefits will be minor 
because most of the benefits are attributable to Orders EA-07-074 and EA-07-098 rather than 
the final rule (see Section 4.2 for a discussion of results under the pre-order baseline).  The 
incremental benefits of the rule result from the expansion of the scope of fingerprint based 
criminal history checks to include individuals seeking unescorted access to vital areas.  This 
expanded scope, which was not addressed in the orders, better fulfills NRC’s responsibilities 
under Section 149 of the Atomic Energy Act (i.e., to promote the common defense and security 
and to protect the health and safety of the public).  See additional discussion in Section 2.3. 
 
Specific benefits will include enhanced regulatory efficiency through regulatory and compliance 
improvements.  There also will be benefits in increased security and from the resulting 
decreased risks to public health, occupational health, off-site property, and on-site property.   
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Exhibit 4-1 

Summary of Benefits/Savings and Costs/Burdens 

Net Monetary Savings (or Costs) - 
Total Present Value 

Non-Monetary Benefits/Costs    

Option 1:  No Action 
 
$0 

Qualitative Benefits and Costs:   
 
None. 

Option 3:  Final Rule 
 
Industry (31 operating NPRs): 
($193,000) using a 7% discount rate 
($242,000) using a 3% discount rate 
 
NRC: 
($529,000) using a 7% discount rate 
($677,000) using a 3% discount rate 
 
 
 

Qualitative Benefits: 
 
Safeguards and Security:  Increased level of assurance that NPRs are 
safeguarded from attacks and theft of SNM. 
 
Regulatory Efficiency:  Enhanced regulatory efficiency through 
regulatory and compliance improvements. 
 
Public Health (Accident):  Reduced risk that public health will be 
affected by radiological releases resulting from attacks and theft of 
SNM. 
 
Occupational Health (Accident):  Reduced risk that occupational health 
will be affected by radiological releases resulting from attacks and theft 
of SNM 
 
Off-Site Property:  Reduced risk that off-site property will be affected by 
radiological releases resulting from attacks and theft of SNM. 
 
On-Site Property:  Reduced risk that on-site property will be affected by 
radiological releases resulting from attacks and theft of SNM. 
 
Qualitative Costs: 
 
None. 

 
 

Exhibit 4-2 
Industry and NRC Savings and Costs 

Entity 

Total Savings and Costs Average per Licensee 

One-Time 
Saving       
(Cost) 

Annual 
Saving      
(Cost) 

NPV        
(7 percent) 

NPV        
(3 percent) 

One-Time 
Saving (Cost) 

Annual 
Saving 
(Cost) 

Industry    ($65,000) ($12,000) ($193,000) ($242,000) ($2,100) ($400) 

NRC  ($144,000) ($37,000) ($529,000) ($677,000) n/a n/a 

Total ($209,000) ($50,000) ($721,000) ($919,000) ($2,100) ($400) 

 
• Total Cost to Industry.  The final rule will lead to a total one-time cost across all RTR 

licensees of approximately $65,000, followed by total annual costs on the order of $12,000.  
The total present value of these costs is $193,000 (using a 7-percent discount rate) and 
$242,000 (using a 3-percent discount rate) over the next 20 years. 
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• Average Cost per RTR licensee.  The average RTR will incur a one-time cost of 
approximately $2,100 followed by annual costs of approximately $400. 

 
• Value of Benefits Not Reflected Above.  The cost figures shown above do not reflect the 

value of the benefits of the final rule.  These benefits are evaluated qualitatively above. 
 
• Costs to NRC.  The rule will result in a total one-time cost to the NRC of approximately 

$144,000, followed by annual costs of approximately $37,000.  The total present value of 
these annual costs is $529,000 (using a 7-percent discount rate) and $677,000 (using a 3-
percent discount rate). 
 

Exhibits 4-3 and 4-4 show the one-time and annual costs and savings of the rule to, 
respectively, NPR licensees and the NRC for each activity (or set of activities) that will need to 
be conducted under the final rule. 
 

Exhibit 4-3 
Industry Savings and Costs by Activity 

Activity 

Average Cost per 
Licensee 

Total Cost (All 
Licensees) 

One-time 
Savings 
(Cost) 

Annual 
Savings 
(Cost) 

One-time 
Savings 
(Cost) 

Annual 
Savings 
(Cost) 

Develop procedures for protecting records from 
unauthorized disclosure (73.57(f)(1)) and 
ensuring the quality of fingerprinting (73.57(d)(1)) 

- - - - 

Manage ongoing fingerprinting process (73.57) - - - - 

Evaluate security plan considering the 
constraints of vital areas (73.57(g)(2)(i)) 

($1,239) - ($38,400) - 

Ensure capability of fingerprinter(s) per 
procedures, e.g., by training (73.57(d)(1)) 

- - - - 

Obtain NRC approval for reviewing official(s) of 
criminal history records (73.57(g)(1)) 

- - - - 

Fingerprint applicants for authorization (includes 
notifying them of the process, taking information 
and fingerprints, and sending fingerprint 
application and payment for each affected 
individual) (73.57(b)(1), (3), (6), 73.57(d)(1), 
(3)(i)) 

($258) - ($8,000) - 

Fingerprint applicants for authorization (as 
above) for each affected individual with a 
favorably-decided U.S. Government criminal 
history check within the last 5 years unless 
otherwise exempt (exempt in orders) 

($400) ($400) ($12,400) ($12,400) 

Receive and review records from NRC and make 
a decision on approval or final adverse 

($48) - ($1,500) - 
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determination for each affected individual 
(73.57(b), (g)) 

Document decision for each individual 
fingerprinted (orders) 

($97) - ($3,000) - 

Inform each affected individual of final adverse 
determinations (73.57(e)(1), (e)(2)) 

($40) - ($1,250) - 

Pay fingerprint application fee for individuals 
(73.57(d)(3)) 

- - - - 

Total ($ 2,082) ($ 400) ($ 64,550) ($ 12,400) 

 
 
 

Exhibit 4-4 
NRC Savings and Costs by Activity 

Requirement 

Average Cost per 
Licensee 

Total Cost (All 
Licensees) 

One-time 
Savings 
(Cost) 

Annual 
Savings 
(Cost) 

One-time 
Savings 
(Cost) 

Annual 
Savings 
(Cost) 

Approve reviewing officials (73.57(g)(1)) - - - - 

Process fingerprint applications and criminal 
history records (73.57(b)(6), (d)) ($8) - ($240) - 

Finalize the rulemaking ($4,645) - ($144,000) - 

Respond to individual appeals of final adverse 
determinations (76.57(e)(3)) - ($1,200) - ($37,200) 

Inspect licensees records to determine 
compliance with regulations (73.57(f)(4)) - - - - 

Directly notify licensees regarding any changes 
in fingerprinting application fees (73.57(d)(3)(ii)) - - - - 

Total ($4,653) ($1,200) ($144,240) ($37,200) 

 
 
Finally, Exhibit 4-5 shows the cost results related to a single new NPR that is planned but not 
yet built.  This NPR will be subject to the final rule but not the orders.  Therefore, in the main 
analysis, this facility will incur different costs from the NPRs that already are operating.  To 
avoid presenting misleading results, the costs to this future NPR are segregated from the other 
results. 
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Exhibit 4-5 

Industry and NRC Savings and Costs Related to a Single New NPR 

  Total Savings and Costs 

Entity 
One-Time 

Saving          
(Cost) 

Annual Saving     
(Cost) 

 NPV            
(7 percent) 

 NPV              
(3 percent) 

Industry ($28,225) ($9,855) ($130,082) ($169,386) 
NRC ($780) ($1,980) ($21,244) ($29,141) 
Total ($29,005) ($11,835) ($151,327) ($198,527) 

 
 

4.2 Sensitivity Analysis – Pre-Order Baseline 
 
The NRC has performed a sensitivity analysis using an alternative baseline (called the 
“pre-order baseline”) that considers the incremental costs of the final rule as if NRC had not 
issued Orders EA-07-074 and EA-07-098.  Benefits and costs are higher under this baseline, 
because it reflects both the incremental benefits and costs of the final rule and the incremental 
benefits and costs of the orders.  Note that the impacts of the orders already have been 
incurred, but they have not previously been analyzed.  This analysis includes the results for the 
31 operating NPRs as well as an additional NPR that is planned but not yet built.6 
 
The key findings of the sensitivity analysis are presented in Exhibit 4-6 and are discussed 
below: 
 
 

Exhibit 4-6 
Sensitivity Analysis under the Pre-Order Baseline: 

Industry and NRC Savings and Costs 

Entity 

Total Savings and Costs Average per Licensee 

One-Time 
Saving        
(Cost) 

Annual 
Saving      
(Cost) 

NPV          
(7 percent) 

NPV           
(3 percent) 

One-Time 
Saving 
(Cost) 

Annual 
Saving 
(Cost) 

Industry    ($942,000) ($315,000) ($4,201,000) ($5,459,000) ($29,400) ($9,900) 

NRC  ($169,000) ($63,000) ($824,000) ($1,077,000) n/a n/a 

Total ($1,111,000) ($379,000) ($5,025,000) ($6,535,000) ($29,400) ($9,900) 

 
 

                                                      
6   As noted in the previous section, the main analysis cost results for the planned NPR were segregated 
from the results for operating NPRs because it would have been misleading to blend them.  That is not an 
issue in the pre-order baseline, so the results for all 32 NPRs are presented together in Exhibit 4-6 and 
Exhibit 4-7. 
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• Total Cost to Industry.  The final rule will lead to a total one-time cost across all NPR 

licensees of approximately $942,000, followed by total annual costs of approximately 
$315,000.  The total present value of these costs is $4.2 million (using a 7-percent discount 
rate) and $5.5 million (using a 3-percent discount rate) over the next 20 years. 

 
• Average Cost per NPR licensee.  The average NPR will incur a one-time cost of 

approximately $29,000 followed by annual costs of approximately $10,000. 
 
• Value of Benefits Not Reflected Above.  The cost figures shown above do not reflect the 

value of the benefits of the final rule.  Compared to the benefits that are evaluated 
qualitatively in Section 4.1, benefits under the pre-order baseline are much higher.  It is 
likely that almost all of the benefit of the final rule has been obtained already through the 
imposition of Orders EA-07-074 and EA-07-098. 

 
• Costs to NRC.  The rule will result in a one-time cost to NRC of approximately $169,000, 

followed by annual costs of approximately $63,000.  The total present value of these costs is 
$824,000 (using a 7-percent discount rate) and $1.1 million (using a 3-percent discount 
rate). 

 
Exhibit 4-7 shows, relative to the pre-order baseline, the one-time and annual costs and savings 
of the rule to NPR licensees for each activity (or set of activities) that will need to be conducted 
under the final rule. 
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Exhibit 4-7 

Sensitivity Analysis under the Pre-Order Baseline: 
Industry Savings and Costs by Activity 

 

Activity 

Average Cost per 
Licensee 

Total Cost (All Licensees) 

One-time 
Savings 
(Cost) 

Annual 
Savings 
(Cost) 

One-time 
Savings 
(Cost) 

Annual 
Savings 
(Cost) 

Develop procedures for protecting records from 
unauthorized disclosure (73.57(f)(1)) and 
ensuring the quality of fingerprinting 
(73.57(d)(1)) 

($7,000) - ($224,000) - 

Manage ongoing fingerprinting process (73.57) - ($6,000) - ($192,000) 

Evaluate security plan considering the 
constraints of vital areas (73.57(g)(2)(i)) 

($1,200) - ($38,400) - 

Ensure capability of fingerprinter(s) per 
procedures, e.g., by training (73.57(d)(1)) 

($2,200) ($800) ($70,400) ($25,600) 

Obtain NRC approval for reviewing official(s) of 
criminal history records (73.57(g)(1)) 

($2,000) ($400) ($64,000) ($12,800) 

Fingerprint applicants for authorization 
(includes notifying them of the process, taking 
information and fingerprints, and sending 
fingerprint application and payment for each 
affected individual) (73.57(b)(1), (3), (6), 
73.57(d)(1), (3)(i)) 

($9,600) ($1,200) ($307,200) ($38,400) 

Fingerprint applicants for authorization (as 
above) for each affected individual with a 
favorably-decided U.S. Government criminal 
history check within the last 5 years, unless 
otherwise exempt (exempt in orders) 

($400) ($400) ($12,800) ($12,800) 

Receive and review records from NRC and 
make a decision on approval or final adverse 
determination for each affected individual 
(73.57(b), (g)) 

($1,875) ($225) ($60,000) ($7,200) 

Document decision for each individual 
fingerprinted (orders) 

($3,750) ($450) ($120,000) ($14,400) 

Inform each affected individual of final adverse 
determinations (73.57(e)(1), (e)(2)) 

($750) ($250) ($24,000) ($8,000) 

Pay fingerprint application fee for individuals 
(73.57(d)(3)) 

($650) ($130) ($20,800) ($4,160) 

Total ($29,425) ($9,855) ($941,600) ($315,360) 
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Exhibit 4-8 shows the one-time and annual costs and savings of the rule to the NRC for each 
activity (or set of activities) that it will need to conduct under the final rule. 
 
 

Exhibit 4-8 
Sensitivity Analysis under the Pre-Order Baseline: 

NRC Savings and Costs by Activity 

Requirement 

Average Cost per 
Licensee 

Total Cost (All 
Licensees) 

One-time 
Savings 
(Cost) 

Annual 
Savings 
(Cost) 

One-time 
Savings 
(Cost) 

Annual 
Savings 
(Cost) 

Approve reviewing officials (73.57(g)(1)) ($480) ($240) ($15,360) ($7,680) 

Process fingerprint applications and criminal 
history records (73.57(b)(6), (d)) ($300) ($36) ($9,600) ($1,152) 

Finalize the rulemaking ($4,500) - ($144,000) - 

Respond to individual appeals of final adverse 
determinations (76.57(e)(3)) - ($1,200) - ($38,400) 

Inspect licensees records to determine 
compliance with regulations (73.57(f)(4)) - ($480) - ($15,360) 

Directly notify licensees regarding any changes 
in fingerprinting application fees (73.57(d)(3)(ii)) - ($24) - ($768) 

Total ($5,280) ($1,980) ($168,960) ($63,360) 

 
 

4.3 Backfit Analysis 
 
The NRC’s backfit provision are found in the regulations at 10 CFR §§ 50.109, 70.76, 72.62, 
76.76, and in 10 CFR Part 52.  Under § 50.2, nonpower reactors are research or test reactors 
licensed in accordance with Sections 103 or 104c of the AEA and 10 CFR §§ 50.21(c) or 50.22 
for research and development.  The NRC has determined that the backfit provision in § 50.109 
does not apply to test, research, or training reactors.  The NRC has further determined that the 
amendments to § 73.57 contained in this rule do not involve any provisions that would impose 
backfits on nuclear power plant licensees or on licensees for special nuclear material, 
independent spent fuel storage installations or gaseous diffusion plants as defined in 10 CFR 
chapter I.  Therefore, a backfit analysis was not prepared for this rule.   

4.4 Disaggregation  
 
In order to comply with the guidance provided in Section 4.3.2 (“Criteria for the Treatment of 
Individual Requirements”) of the Regulatory Analysis Guidelines, the NRC conducted a 
screening review to ensure that the aggregate analysis does not mask the inclusion of individual 
rule provisions that are not cost-beneficial when considered individually and not necessary to 
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meet the goals of the rulemaking.  Consistent with the Regulatory Guidelines, the NRC 
evaluated, on a disaggregated basis, each of the new regulatory provisions expected to result in 
incremental costs or savings.  Based on this screening review, the NRC staff has determined 
that each of the requirements is needed and is cost-justified relative to its qualitative benefits. 

4.5 Safety Goal Evaluation 
 
Safety goal evaluations are applicable only to regulatory initiatives considered to be generic 
safety enhancement backfits subject to the substantial additional protection standard at 
§ 50.109(a)(3).7  Some aspects of the rule may qualify as generic safety enhancements 
because they may affect the likelihood of core damage or spent fuel damage, which generally 
are the focus of a quantitative safety goal evaluation.  However, the magnitude of this change is 
not readily quantifiable due to uncertainties discussed in Section 3.2 above.  A more dominant 
effect of the rule is to reduce the probability of other types of damage associated with acts of 
sabotage or theft, although this effect is equally difficult to quantify.  Because the change in 
safety associated with the rulemaking cannot be quantified, the regulatory changes cannot be 
compared to NRC’s safety goals.  

4.6 CRGR Results  
 
This section addresses regulatory analysis information requirements for rulemaking actions or 
staff positions subject to review by the Committee to Review Generic Requirements (CRGR). 
All information that would be provided to the CRGR is presented in this regulatory analysis, or in 
the Federal Register notice for the final rule. As a reference aid, Exhibit 4-9 provides a cross-
reference between the relevant information and its location in this document or the Federal 
Register notice. This information is provided to the CRGR for information only, not for review 
and approval.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                      
7 A safety goal evaluation is not needed, therefore, for new requirements falling within the backfit exceptions at 10 
CFR 50.109(a)(4)(i)-(iii). 
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Exhibit 4-9 

Specific CRGR Regulatory Analysis Information Requirements 

CRGR 
Charter 
Citation 

Information Item to be Included in a Regulatory 
Analysis Prepared for 

CRGR Review (information only) 

Where Item is Discussed 

App. C 

(i) 

Generic requirement or staff position as it is to be sent 
out to licensees or issued for public comments. When 
the objective or intended result of a generic requirement 
or staff position can be achieved by setting a readily 
quantifiable standard that has an unambiguous 
relationship to a readily measurable quantity and is 
enforceable, the requirements should specify the 
objective or result to be attained rather than prescribing 
how the objective or result is to be attained. 

Rule text in Federal Register 
Notice 

App. C 

(iii) 

The sponsoring office’s position on whether the action 
will increase requirements or staff positions, implement 
existing requirements or staff positions, or relax or 
reduce existing requirements or staff positions. 

Regulatory Analysis, Section 4.1 

App. C 

(iv) 

The method of implementation. Regulatory Analysis, Section 6 

App. C 

(vi) 

Identification of the category of power reactors or nuclear 
materials facilities/activities to which the generic 
requirement or staff position will apply. 

Regulatory Analysis, Section 
3.2.2 and 4.2 

App. C 

 (vii) 
(viii) 

If the action involves a backfit (other than a compliance 
or adequate protection backfit), a backfit analysis 
containing the required items and rationale.  

Regulatory Analysis, Section 4.2 

App C. 

(xi) 

For each proposed power reactor backfit (other than a 
compliance or adequate protection backfit), an 
assessment of how the action relates to the 
Commission’s Safety Goal Policy Statement. 

Regulatory Analysis, Section 4.4 

 

4.7 Regulatory Flexibility Analysis 
 
The NRC has determined that only one NPR licensee falls within the definition of “small entities” 
set forth in the size standards established by the NRC (10 CFR 2.810).  Moreover, as discussed 
in Section 4.1, the final rule is expected to result in only very modest costs to NPRs.  Therefore, 
the NRC has determined that the final rule will not have a significant economic impact on a 
substantial number of small entities. 
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5. Decision Rationale  
 
Relative to the “no-action” alternative, the final rule will result in a net cost of approximately 
$721,000 (total present value over a 20-year period), assuming a 7-percent discount rate, or 
approximately $919,000 assuming a 3-percent discount rate.  This impact can be apportioned 
as follows: 
 
• The final rule will lead to a total one-time cost across all NPR licensees of approximately 

$65,000, followed by total annual costs of approximately $12,000.  The total present value of 
these costs is $193,000 (using a 7-percent discount rate) and $242,000 (using a 3-percent 
discount rate) over the next 20 years.  The average NPR will incur a one-time cost of 
approximately $1,600 followed by annual costs of approximately $400. 

 
• The rule will result in a total one-time cost to the NRC of approximately $144,000, followed 

by annual costs of approximately $37,000.  The total present value of these annual costs is 
$529,000 (using a 7-percent discount rate) and $677,000 (using a 3-percent discount rate). 

 
The benefits of the final rule will be minor because most of the benefits have already accrued as 
a result of Orders EA-07-074 and EA-07-098.  The incremental benefits of the rule result from 
the expansion of the scope of fingerprint based criminal history checks to include individuals 
seeking unescorted access to vital areas.  This expanded scope (which was not addressed in 
the orders) better addresses the full range of NPR characteristics, and better fulfills NRC’s 
responsibilities under Section 149 of the Atomic Energy Act (i.e., to promote the common 
defense and security and to protect the health and safety of the public).  While minor, the 
specific benefits of the final rule will include enhanced regulatory efficiency through regulatory 
and compliance improvements; increased security; and the resulting reductions in risk to public 
health, occupational health, off-site property, and on-site property. 
 
Based on the NRC's assessment of the modest costs to industry and other benefits of the final 
rule, the agency has concluded that the rule provisions are justified.  
 
The final rule will result in an annual impact to the economy of approximately $83,000 (using a 
7 percent discount rate, annualizing the one-time costs over 20 years, and adding these 
“annualized” one-time costs to the annual costs), or approximately $77,000 (using a 3 percent 
discount rate).  This rule is therefore not a major rule as defined by the Congressional Review 
Act. 
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6. Implementation  
 
This section identifies how and when the rule will be implemented, the required NRC actions to 
ensure implementation, and the impact on NRC resources. 

6.1 Schedule    
 
The final rulemaking is expected to be published in August, 2011, and to become effective 120 
days following publication in the Federal Register.   

6.2 Impacts on Other Requirements  
 
The rulemaking will result in an annual expenditure of agency resources for the NRC to respond 
to appeals of adverse determinations from individuals denied unescorted access to NPRs due 
to the results of fingerprint based criminal history checks.  The NRC does not plan to develop 
implementation guidelines.  These activities will result in annual costs of approximately $37,000.   
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Appendix:  Cost Detail 
 
 
 
 



Requirement
Labor 

Category
Unit Cost

Individuals 
per Facility

Licensees 
Affected

Units
Savings 

(Cost) Per 
Licensee

Licensees 
Affected

Units Savings (Cost) 
Per Licensee

INDUSTRY IMPLEMENTATION (ONE-TIME)
Executive $200.00/hr n/a 31 4.00 hrs/licensee (800)$          1 4.00 hrs/licensee (800)$               
Manager $150.00/hr n/a 31 12.00 hrs/licensee (1,800)$       1 12.00 hrs/licensee (1,800)$            
Staff $100.00/hr n/a 31 40.00 hrs/licensee (4,000)$       1 40.00 hrs/licensee (4,000)$            
Clerical $50.00/hr n/a 31 8.00 hrs/licensee (400)$          1 8.00 hrs/licensee (400)$               
Licensing $100.00/hr n/a 31 0.00 hrs/licensee -$           1 0.00 hrs/licensee -$                 
Executive $200.00/hr n/a 0 0.00 hrs/individual -$           16 0.00 hrs/individual -$                 
Manager $150.00/hr n/a 0 0.00 hrs/individual -$           16 16.00 hrs/individual (2,400)$            
Staff $100.00/hr n/a 0 0.00 hrs/individual -$           16 0.00 hrs/individual -$                 
Clerical $50.00/hr n/a 0 0.00 hrs/individual -$           16 0.00 hrs/individual -$                 
Licensing $100.00/hr n/a 0 0.00 hrs/individual -$           16 0.00 hrs/individual -$                 
Executive $200.00/hr 2 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Manager $150.00/hr 2 31 2.00 hrs/individual (600)$          1 2.00 hrs/individual (600)$               
Staff $100.00/hr 2 31 8.00 hrs/individual (1,600)$       1 8.00 hrs/individual (1,600)$            
Clerical $50.00/hr 2 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Licensing $100.00/hr 2 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Executive $200.00/hr 2 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Manager $150.00/hr 2 31 4.00 hrs/individual (1,200)$       1 4.00 hrs/individual (1,200)$            
Staff $100.00/hr 2 31 4.00 hrs/individual (800)$          1 4.00 hrs/individual (800)$               
Clerical $50.00/hr 2 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Licensing $100.00/hr 2 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 

Executive $200.00/hr 24 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 

Manager $150.00/hr 24 31 2.00 hrs/individual (7,200)$       1 2.00 hrs/individual (7,200)$            
Staff $100.00/hr 24 31 1.00 hrs/individual (2,400)$       1 1.00 hrs/individual (2,400)$            
Clerical $50.00/hr 24 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Licensing $100.00/hr 24 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 

Executive $200.00/hr 1 0 0.00 hrs/individual -$           32 0.00 hrs/individual -$                 
Manager $150.00/hr 1 0 0.00 hrs/individual -$           32 2.00 hrs/individual (300)$               
Staff $100.00/hr 1 0 0.00 hrs/individual -$           32 1.00 hrs/individual (100)$               
Clerical $50.00/hr 1 0 0.00 hrs/individual -$           32 0.00 hrs/individual -$                 
Licensing $100.00/hr 1 0 0.00 hrs/individual -$           32 0.00 hrs/individual -$                 

Executive $200.00/hr 25 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Manager $150.00/hr 25 31 0.50 hrs/individual (1,875)$       1 0.50 hrs/individual (1,875)$            
Staff $100.00/hr 25 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Clerical $50.00/hr 25 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Licensing $100.00/hr 25 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Executive $200.00/hr 25 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Manager $150.00/hr 25 31 1.00 hrs/individual (3,750)$       1 1.00 hrs/individual (3,750)$            
Staff $100.00/hr 25 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Clerical $50.00/hr 25 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Licensing $100.00/hr 25 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Executive $200.00/hr 3 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Manager $150.00/hr 3 31 1.00 hrs/individual (450)$          1 1.00 hrs/individual (450)$               
Staff $100.00/hr 3 31 1.00 hrs/individual (300)$          1 1.00 hrs/individual (300)$               
Clerical $50.00/hr 3 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Licensing $100.00/hr 3 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 

Pay fingerprint application fee for initial 
individuals (73.57(d)(3))

25 31 1 per individual (650)$          1 1 per individual (650)$               

Total Industry Implementation Cost (27,825)$     (30,625)$          

INDUSTRY OPERATIONS (ANNUAL)
Executive $200.00/hr n/a 31 0.00 hrs/licensee -$           1 0.00 hrs/licensee -$                 
Manager $150.00/hr n/a 31 40.00 hrs/licensee (6,000)$       1 40.00 hrs/licensee (6,000)$            
Staff $100.00/hr n/a 31 0.00 hrs/licensee -$           1 0.00 hrs/licensee -$                 
Clerical $50.00/hr n/a 31 0.00 hrs/licensee -$           1 0.00 hrs/licensee -$                 
Licensing $100.00/hr n/a 31 0.00 hrs/licensee -$           1 0.00 hrs/licensee -$                 
Executive $200.00/hr 1 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Manager $150.00/hr 1 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Staff $100.00/hr 1 31 8.00 hrs/individual (800)$          1 8.00 hrs/individual (800)$               
Clerical $50.00/hr 1 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Licensing $100.00/hr 1 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Executive $200.00/hr 1 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Manager $150.00/hr 1 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Staff $100.00/hr 1 31 4.00 hrs/individual (400)$          1 4.00 hrs/individual (400)$               
Clerical $50.00/hr 1 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Licensing $100.00/hr 1 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Executive $200.00/hr 3 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Manager $150.00/hr 3 31 2.00 hrs/individual (900)$          1 2.00 hrs/individual (900)$               
Staff $100.00/hr 3 31 1.00 hrs/individual (300)$          1 1.00 hrs/individual (300)$               
Clerical $50.00/hr 3 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Licensing $100.00/hr 3 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 

Executive $200.00/hr 1 0 0.00 hrs/individual -$           32 0.00 hrs/individual -$                 
Manager $150.00/hr 1 0 0.00 hrs/individual -$           32 2.00 hrs/individual (300)$               
Staff $100.00/hr 1 0 0.00 hrs/individual -$           32 1.00 hrs/individual (100)$               
Clerical $50.00/hr 1 0 0.00 hrs/individual -$           32 0.00 hrs/individual -$                 
Licensing $100.00/hr 1 0 0.00 hrs/individual -$           32 0.00 hrs/individual -$                 

Document decision for each initial individual 
fingerprinted (orders)

Inform each initially-affected individual of 
final adverse determinations (73.57(e)(1), 
(e)(2))

Ensure capability of replacement 
fingerprinter(s) per procedures, e.g., by 
training (73.57(d)(1))

Obtain NRC approval for replacement 
reviewing official(s) of criminal history 
records (73.57(g)(1))

Fingerprint subsequent applicants for 
authorization (includes notifying them of the 
process, taking information and fingerprints, 
and sending fingerprint application and 
payment for each affected individual) 
(73.57(b)(1), (3), (6), 73.57(d)(1), (3)(i))

$26/application

Manage ongoing fingerprinting process 
(73.57)

Evaluate security plan considering the 
constraints of vital areas (73.57(g)(2)(i))*

Develop procedures for protecting records 
from unauthorized disclosure (73.57(f)(1)) 
and ensuring the quality of fingerprinting 
(73.57(d)(1))

Cost Inputs Incremental Effort Due to Order
Additional Incremental Effort Due to Proposed 

Rule

Ensure capability of fingerprinter(s) per 
procedures, e.g., by training (73.57(d)(1))

Obtain NRC approval for initial reviewing 
official(s) of criminal history records 
(73.57(g)(1))

Fingerprint initial applicants for 
authorization (includes notifying them of the 
process, taking information and fingerprints, 
and sending fingerprint application and 
payment for each affected individual) 
(73.57(b)(1), (3), (6), 73.57(d)(1), (3)(i))

Fingerprint subsequent applicants for 
authorization (as above) for each affected 
individual with a favorably-decided U.S. 
Government criminal history check within 
the last 5 years, unless otherwise exempt 
(exempt in orders)

Fingerprint initial applicants for 
authorization (as above) for each affected 
individual with a favorably-decided U.S. 
Government criminal history check within 
the last 5 years, unless otherwise exempt 
(exempt in orders)

Receive and review records from NRC and 
make a decision on approval or final 
adverse determination for each initially-
affected individual (73.57(b), (g))

*Approximately hald of RTRs (i.e. 16) licensees have control of reactor facilities with power levels of 1 MW or greater and are assumed to have security plans containing vital areas and are 
costed above. An additional 12 RTRs have power levels between 1 KW and 1 MW and are assumed to have security plans, but no vital areas other than storage areas. For these RTRs, 
the amount of time to perform this requirement is expected to be insignificant. The remaining 5 licensees control reactor facilities with power levels of 1 KW or less and are assumed not to 
have security plans and would not incur any related costs.



Executive $200.00/hr 3 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Manager $150.00/hr 3 31 0.50 hrs/individual (225)$          1 0.50 hrs/individual (225)$               
Staff $100.00/hr 3 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Clerical $50.00/hr 3 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Licensing $100.00/hr 3 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Executive $200.00/hr 3 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Manager $150.00/hr 3 31 1.00 hrs/individual (450)$          1 1.00 hrs/individual (450)$               
Staff $100.00/hr 3 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Clerical $50.00/hr 3 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Licensing $100.00/hr 3 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Executive $200.00/hr 1 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Manager $150.00/hr 1 31 1.00 hrs/individual (150)$          1 1.00 hrs/individual (150)$               
Staff $100.00/hr 1 31 1.00 hrs/individual (100)$          1 1.00 hrs/individual (100)$               
Clerical $50.00/hr 1 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Licensing $100.00/hr 1 13 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 

Pay fingerprint application fee for 
subsequent individuals (73.57(d)(3))

5 31 1 per individual (130)$          1 1 per individual (130)$               

Total Industry Operations Cost (9,455)$       (9,855)$            
NRC IMPLEMENTATION (ONE-TIME)

Executive $120.00/hr 2 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Manager $120.00/hr 2 31 2.00 hrs/individual (480)$          1 2.00 hrs/individual (480)$               
Staff $120.00/hr 2 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Clerical $120.00/hr 2 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Attorney $120.00/hr 2 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 

Executive $120.00/hr 25 31
0.00 hrs/individual -$           

1 0.00 hrs/individual
-$                 

Manager $120.00/hr 25 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Staff $120.00/hr 25 31 0.10 hrs/individual (300)$          1 0.10 hrs/individual (300)$               
Clerical $120.00/hr 25 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Attorney $120.00/hr 25 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 

Executive $120.00/hr n/a n/a
0.00 hrs -$           

n/a
0.00 hrs -$                 

Manager $120.00/hr n/a n/a 0.00 hrs -$           n/a 0.00 hrs -$                 
Staff $120.00/hr n/a n/a 0.00 hrs -$           n/a 1,200.00 hrs (144,000)$        
Clerical $120.00/hr n/a n/a 0.00 hrs -$           n/a 0.00 hrs -$                 
Attorney $120.00/hr n/a n/a 0.00 hrs -$           n/a 0.00 hrs -$                 

Total NRC Implementation Cost ($780) (144,780)$        
NRC OPERATIONS (ANNUAL)

Executive $120.00/hr 1 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Manager $120.00/hr 1 31 2.00 hrs/individual (240)$          1 2.00 hrs/individual (240)$               
Staff $120.00/hr 1 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Clerical $120.00/hr 1 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Attorney $120.00/hr 1 31 0.00 hrs/individual -$          1 0.00 hrs/individual -$                

Executive $120.00/hr 3 31
0.00 hrs/individual -$           

1 0.00 hrs/individual
-$                 

Manager $120.00/hr 3 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Staff $120.00/hr 3 31 0.10 hrs/individual (36)$           1 0.10 hrs/individual (36)$                 
Clerical $120.00/hr 3 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Attorney $120.00/hr 3 31 0.00 hrs/individual -$           1 0.00 hrs/individual -$                 
Executive $120.00/hr 1 0 0.00 hrs/individual -$           32 0.00 hrs/individual -$                 
Manager $120.00/hr 1 0 0.00 hrs/individual -$           32 2.00 hrs/individual (240)$               
Staff $120.00/hr 1 0 0.00 hrs/individual -$           32 8.00 hrs/individual (960)$               
Clerical $120.00/hr 1 0 0.00 hrs/individual -$           32 0.00 hrs/individual -$                 
Attorney $120.00/hr 1 0 0.00 hrs/individual -$           32 0.00 hrs/individual -$                 
Executive $120.00/hr n/a 31 0.00 hrs/licensee -$           1 0.00 hrs/licensee -$                 
Manager $120.00/hr n/a 31 4.00 hrs/licensee (480)$          1 4.00 hrs/licensee (480)$               
Staff $120.00/hr n/a 31 0.00 hrs/licensee -$           1 0.00 hrs/licensee -$                 
Clerical $120.00/hr n/a 31 0.00 hrs/licensee -$           1 0.00 hrs/licensee -$                 
Attorney $120.00/hr n/a 31 0.00 hrs/licensee -$           1 0.00 hrs/licensee -$                 
Executive $120.00/hr n/a 31 0.00 hrs/licensee -$           1 0.00 hrs/licensee -$                 
Manager $120.00/hr n/a 31 0.00 hrs/licensee -$           1 0.00 hrs/licensee -$                 
Staff $120.00/hr n/a 31 0.20 hrs/licensee (24)$           1 0.20 hrs/licensee (24)$                 
Clerical $120.00/hr n/a 31 0.00 hrs/licensee -$           1 0.00 hrs/licensee -$                 
Attorney $120.00/hr n/a 31 0.00 hrs/licensee -$           1 0.00 hrs/licensee -$                 

Total NRC Operations Cost ($780) ($1,980)
OTHER GOVERNMENT IMPLEMENTATION (ONE-TIME)
None.
OTHER GOVERNMENT OPERATIONS (ANNUAL)
None.
TOTAL ($27,825) (30,625)$          

Process subsequent fingerprint applications 
and criminal history records (73.57(b)(6), 
(d))

Respond to individual appeals of final 
adverse determinations (76.57(e)(3))

Receive and review records from NRC and 
make a decision on approval or final 
adverse determination for each 
subsequently-affected individual (73.57(b), 
(g))

Inspect licensees records to determine 
compliance with regulations (73.57(f)(4))

Inform each subsequently-affected 
individual of final adverse determinations 
(73.57(e)(1), (e)(2))

Document decision for each subsequent 
individual fingerprinted (orders)

Finalize the rulemaking

Directly notify licensees regarding any 
changes in fingerprinting application fees 
(73.57(d)(3)(ii))

Approve initial reviewing officials 
(73.57(g)(1))

Approve subsequent reviewing officials 
(73.57(g)(1))

$26/application

Process initial fingerprint applications and 
criminal history records (73.57(b)(6), (d))
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